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Elementary Diagram 


152-174 MC, 20-25 WATT 
TRANSMITTER MODELS 
4ET20A2, 12; REV. M 


(DD-7668903, Rev. 18) 


Pants List 
333-174 MC TRANSMITTERS 


MOORL GETIOA2, REY. Ul. (Single-troqueney) 
WOOEL 45790013, REV, & (Twe-frequency) 


Variable, air. 3.90 to 7.83 amfd, 1350 v é-¢ 
peak, ‘Johnsen Cat. 0160-104-43, 


Deleted by Rev. 6. 


Corente high £ disk. 0.0013 afd +1005 -O8. 
900 v é-¢ wv. 


Corenic.: tenp conponenting tubular: 5.0 anfé 
pa oe Geed ia <4ET2043 
o 


Coramic bigh K diak, 0.0015 af¢ +1005 -0%. 
mo vec. 


Coramie dieh. tonperature campensetiag, i2- 
@ulated: 100 anfé # 10%, 200 v d-< 9. 
Added by Rev. 0. 

Coremia, tanp conpoasatiog tubular; 3.0 ante 
2 0.3 apts, 300 v d-< ©, 


Corenic, tenp cenpoessting tubular; 10 unfd 
2 0.5 amfd, 200 v é-c ¥. 

Covemia high K disk. 0.0015 afd +1005 -05, 
00 v é-¢ v. 


Sagstreiytie. polariaed twist proag base, 
2p ate 200k = 308. 0 ~ é-c ¥./20 afé 
o2308 -105. 90 v d-< 


Carenic. tenp compensating tubular; 47 anfé 
2 108. 300 v d-< ©, 


Covenic high £ éiek, 0.0013 mfé +1005 -O5, 
300 v a-c v. 


Bice. Clase Cl 380 amfé t 3. 300 v d-< v. 
RETA Type RCEIOCIS: 


Corantc bigh E éiak, 0.0013 afé +1005 -05, 
movece 


Corenia, temp copponaating tubular: 4.0 anféd 
2 0.3 amid. 300 v d~e vw. Added by Rev, BL 
Deleted by Kev. L. 

Coramic high E disk. 0.0015 afd +1005 -08, 
mo vew ©, 


Silver wice, 130 anfé : 9%, 500 v d-c v. 
Slectro Motive Bfg. Type Ci-15, 


Corenic. tubular temp coupensat: 4.0 mmfe 
maid, 300 v é-c ¥. ‘aaee' oy Bev. 4, 


Covamia high K diak, 0.0019 afé +1005 -05. 
900 v é-< v. 


Coremic. Ei-E, 470 anfé 2 205, 900 v 4-< v. 
Erie Style 331 mi-£, 


Variable. sir. 2.6 te 36 anfd. mamerluad 
‘Type MAPC-25. 


Coramte Ri-K éiek. A Pina heated pt eta 
200 v d-c uv. Added by Rev. C, 


Coresic Righ K diek 0.0015 ufé +1005 -%, 
Wovens 


Coremic bigh E disk. 0.0015 af +100% -o5, 
200 v do, 


teup compensating tubular; 22 anfé 
2 108, mov da ©, ae 


Covemic, feed thre type, 470 anfé : 20%, 
790 v d-c ©. Evie Style 337. 


Deleted vy Rev. F, 


Variable. air, 2.5 to 15.5 afd. 
Meamer lust Type BAPC-15. 


Covramiea high K disk, 0.0033 af¢ +1005 -05, 
200 v e-c ©. 


Variable, air, 2.97 te 17.64 anfd, 1330 v 
d-c peak, single type. Johasca Cat. - 
#160-110-33. 

Ceramic. standoff style. insulated. 22 anfé 

tH. WO vd-c e Erie Type 323-04. 


Coramic, tonp compecsating, tubular, 7.0 anid 
2 0.3 amfd, 300 v d-c 8. 


P-7770004-P19 


P-7770468-P17 


C-7774730-98 


P-3R141-P142 


(C+7774730-P5, 


Coremic. standoff style, ineulated, 22 anfé 
2%, 300 v é-c wv. Erie Type 323-04. 


Ceramic, tamp campeneatiag, tubular, 7.0 anfé 
£03 mtd, 00 v dc v. 


Coremic. standoff style, insulated. 7 anfé 
2M, 500 v d-c w. Erie Type 323-04. 


Variable, air; 12 or 13 plates, 3.2 amfd min. 
223 anfd max. air gap 0.038 to 0.045, 
Teleradic Cat. OT-9476. Added by Rev 7, 


Coremic high K disk, 0.0015 afé +1008 -OL, 
300 v d-c wv, 


Decased mica. 350 anfé 2 10%. 300 v d-c wv. 
Underveed Electric Type J-1-EF sodified. 


Coramic. Ei-K. 100 mfé 2 20%. 300 v d-c w. 
Erie Style 331 Mi-£, 


Mica, Class C: 330 mfé x 10%, 500‘v é-c v. 
RETMA Type ROHBOCISIE, 


Coremic, Ei-K disk, 0.005 afd +100% -O8, 
300 ¥ d-c 8. 


Paper. woléed plastic, 0.01 afd + 20%, 400 v 
d-c © Sprague Cit. 9109710304. 


Caremic, 100 amfd t 20%, 300 v d-< ¥.° 
Erie Style 331 mi-k, 


Paper. welded plastic. 0.022 mfé t 20%, 400 v 
@-c © Sprague Cat. 0100732304. 


reper. melded plastic, 9,30 ates 208, 400. 
ew. Sangamo Type 33. Sprague = 


Corenic. etabiliaed high EK disk, 4700 unfd 
2 10%. 300 v d-c wv. Radio Material Corp. 


‘Type Jt. 


Bolded phenolic. 0.68 maf : 0.068 amfd, 
300 vd-ce Jeffers Type JE 3/33. 


Méed by Bev. H. Deleted by Rev. i. 


Silver mice, dipped ic ineulation 
maid 1%; M0 Grae, seeed Eee 


Variable, atr, 1 96 to 7.83 mmfd, 1250 v d-¢ 
peak. Jobksece Cat. 9160-104-43. Used ia 
45720412 caly. 

Deleted trem 4ZTIOAI2 by Rev. G. 

Ceramic high K disk, 0.0013 afd +}00% -O4, 
300 vw d-c wv. Used is 4ET20A12 caly. 


Ceramic Ri-E disk, 6.0015 mfd +100% -O8, 300 v 
anc e. Qued im 45T20412 caly. Added by 
Rev. B. 


Ceramic disk, temperature compensating 
ipevlated; 100 amfd 2 10%, 300 v d-< v. 
Added to 45720412 by Rev. 0. 


eos. 105-125 v circuit. 1/23 wv, usted 
wire terminal G-E Cat. @xs-2, 


Test poiat jacks, stake is soléed aylos. 
Alden Products Type 1108Cl-grees, 


Teet poist jack, stake in molded sylos. 
Alées Progucts Typo 1oeci red. 


lice filled phenolic. lar to Cinch Cat. 
14820190 except silver plated. 


Deleted by Rev K. 


Nominal coil razieg 4 to 7 v dc. pickup 3.5 355. 


or lees at 25° C, dropout 2 V or less at 2. 
resisteace 20 cham t 8% at 23°C, 1 fore B, 
1 form C coatact, 30 grass oie pressure. 
Added vy Rev K. 


Te 

Déleted vy Bev D. 

RY choke: teductance 765 uh t 10%, eax 
curreat 33 aa, resistance 17.5 ohne. 
Mational Type R-33 

Deleted by Rev 8, 

RY choke coil: ieductance 1 8 uh, current 1000 


aa 75 to 190 * freq raage. Ommite Cac. 
2-144, 


5141-7590 
C-7774750-P11 


§-7491096-F27 


§-7491096-P29 


8-7491096-F33 
) 


C-3n81-e72K 


#-7491115-F3 
. 


€-7774750-P5 


> 


{e-7774750-95 


PonTTe046-721 


BT) 0763-74 


émsons-v2 


§-7104941-77 


7486116-P6 


“g-7127923-73, 


_PoT7T2834-93 


Coil: 1-3/4 tures at 16 turae ser iach 0,: 
ID, of Foreex B2271, 0.0641" dia. 
wy Rev. A. 


RY chake coil: inductance 39 wh t 10%, Je! 
Cat. #10203-40. Added by Rev. D, 


RY choke coil: inductasce 0.30 eh, curren! 
1000 ma, 330 to 530 ac freq range, 
Obaite Cat. 62-460. : 

, BY choke coil: inductance 1.8 eh, currest 
1000 ma. 75 to 190 wc freq range. 
Oumite Cat. #2-144, 


Loop: made of BLIB10AS. 0 080" dia tinned 
copper wire Changed by Rev. 4, 
Deleted by Rev, 7. 
> Coil: 1 ture at 12 tures per itech, 0.687" 
Of 0.064" din, #14 AWG ineulated copper 
wire Added by Rev. 7. x 


Coil: 2-1/2 tures at 8 tures per iach, 0. 
D, of B3371 #14 AUG. Changed by Rev, A; 


Coil: 2 tures at 12-1/2 rae per itech, 0; 
TD, of B11B10a5, 0.064" 4: 


Coil: 3 turee at & tures per isch, right 
hand wound, 0.36" ID, of B11B10A5, 0.0 
dia 


co: 2 tures at 11-1/2 tures per iach, 0 
ID, of B11B10A5. 0.064" dia. 


Deleted by Rev. B, 


Part of W101 


Compositioa. © 10 megoim t 10%. 1/2 wv. 
Composition. 470 ohme t 10%, 1/2 v. 
Added by Rev. 


Composition, 47,000 ols : 10%. 1/3 ¥. 

Composition, 0.10 aegohe t 10%, 1/2 ©, 
} Composition, 3300 ole : 9%, 1/2 ¥. 

Composition, 0.33 megoim + 10%, 1/3 v. 
) Composition, 0.10 eegohm t 10%, 1/2 w. 
| Deleted by Rev. A, 


Composition, 27,000 ohms 2 10%, 1/2 ¥. 
Added by Rev. A. 


' Componition, 0.20 megoim x 10%, 1/2 w. 
Composition, 3900 ohne 2 10%, 1/2 ¥. 
Composition, 47,000 ohms + 10%, 1/2 w. 


i) Composition, 0.22 megohe + 10%, 1/2 #. 


Composition, £200 okme : 10%, 1/2 v. 

¢ Composition, 560 ohne t 10%, 1 v. 
Composition. 15.000 cima + 10%. 2 w. 

, Composition. 13,000 ome : 10%, 1/2 ¥. 


fy Sompoteton; 47,000 ohms ¢ 10%, 2 v, 


oe by Rev. i. 
Composition, 15.000 ohme t %, 1/2 v. 
Composition, 0.33 megokm t %, 1/20, . 
“ Compesition, 27,000 olms : 10%, 1/3 v. 


Tirewousd, precisice, 10 chase t 1%, 2 ©. 
Sealicross Type 220 RA, 


\» 0.47 mogoka 2 10%, 1 ©. 
- 36,000 ohme + 10%, 2 w, 


1.0 megohm t 10%, 1/2 ©, 
470 obme 2 10%, 1/2 w, 


6.10 megotm 2 10%, 1/2 #. 


J) Composition, 2200 ome + 15. 1/2 v, 


<g 


wig 


Composition, 0 10 megokm * 10%, 1/2 v, 


Cemposition 0.47 megome + 10%. 1/2 © 


2 ee 


C-9R77-P1533 
C-SRT7-P343 
C-R77-Pa735 
K-7229055-P3 


C-SR78-P474) 


C-3R79-PS63E 


C-3R77-P105E 
C-R77-M7— 
C-3R77-P1O4E 


(C-3R77-P222E 
(C-3R77-P1C4K 


C-IRTT-P474E 


Cescarnon 


SESERET RT) 
Cemponition, © 10 aegemm : 10%, 1/3 ©. 
Composition, 0.23 sogeim t 105, 1/2 ©. 
Cmmpeaition, 3000 ohms 2 105. 1/3 v. 
Composition, 47,000 ehme t 105, 1/2 v. 
Compuaition, 3900 chase t 105, 1/3 ¥. 
Conpositics, 47,009 cms t 10%, 1/2 ©. 
Deleted by Rev. A. 


Composition. 1.0 segeim t 10%, 1/3 ©. 
Cempesiticn, 10.0 ssgein t 105, wae. 
Aééed by Rev E. Deleted by Bev. EL 
Added vy Rev, E. Deleted by Bev. i. 


tien, @.18 magohe 2 10%, 1/2 v. 
by Bev. &. 


Companition; 15,000 ohms # 10%, 1/2 ¥. 
vy Bev. m, 


Compeaiticn, 39 cims t 10%, 2 ¥. 
Weed in 42720412 caly. 


Cunpoaiticn. 0.10 asgehn 2 105, 1/2 ¥. 
Qeed in 45720413 caly. 


Composition. 470 etme t 10%, 1/3 v. 
Deed is 45730412 ealy. Added by Bev. A, 


‘Type 6461/GBUS. Used in 45720413 only. 


Cable assembly: 1l-comducter cable with 1}-pis 
@nle coasector ideatified with stamped or 
eolded “Tt. 


Tube socket; mice filled phoqelic, 7 pis 
raniamre bettem sount, flat top, 4 growsd 


Tube eccbet; mice f1lle¢ phonelic, © pis 
miniature, 4 grousd lege. 


‘Tube socket; sica filled pheselic, 7 pis 
miaiatare, bottes sevet, flat top, ¢ 
ings. 

Tube socket; sica filled pheuslic, © pis 
miaiatere, 4 grened legs. 

‘Tube socket: 8 pis, 


‘Tube socket: 8 pin. 


Teve sechet; aica filled phoselic, 9 pis 
aipiature, 4 groved legs. 


Tube ecchet; sica filled seceelic. 7 pie 


Crystal socket and ring: octal. sice-filled 
yellow aad black pheeolic with 2 dismetrically 
opposed heywnyo. Similar te Cinch Gat. 

@31216871. Added wy Rev, 8. 


fer ese vith bested eryote). 


ter: eorente 
WE -O. 990 v da 


Recieter: cunpesition. 1009 clus s 05, 1/3 ©. 
Baltipliar plate test. lecludse the felleviag 
electricn} canpensate with 5268 prefiz. 

Resiater: canpusition, 1600 etme : 205. 1/2 9. 


Maltiplior grid task fecletes the folleving 
electrics} cenpensets with 5263 prefiz. 


Capecitar: coranic ¢ish, tanp cangoassting: 
100 anfd : WE. MO veces 


festeter: cenpusition. 68,009 cims 2 105. 1/3 ©. 


Maltiplior plate task lecludes the felleving 
electrical coupessnta with 5106 prefiz. 


Resister: cunpanition, <70 elms 2 105, 1/3 ©. 


Multiplier grié task, Ineludes the folleviag 
electrics] campesests with 2106 prefix. 


Cagaciter: ceramic disk, tenp comnpousstiag: 
300 anfé : WE. 900 v d-< v. 


Resister: cenpasition, 37,000 chums 2 5. 1/2 ©. 
Decteter: cenpesition, ©.33 aogetm : 105, 1/2 v. 
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Elementary Diagram 
144-152 MC, 40-SO WATT 
TRANSMITTER MODELS 
4ET21A1,11; REV. M 


(DD-7669131, Rev. 13) 


DanTS LIST 
144-132 WC TRAXSHITTER 


WOOL <ET21A3 (Stagle-Frequeecy) REV. U 
woos, 4572141) (Teo-Prequeecy) REV. 


veritable, air 1 90 to 7.83 anfé. 1236 v 
= peak. Johaaoe Cat. #160-104-49. 


Deletes vy Bev. E.- « 
Carentc bigh tek, 0.0015 wfé +1008 
<M. WO v ac v. 
Ceranic, tenp canponeatiog tubular, 3.0 anfé 
20 Santé. 900 ¥ d-c ©. (Siagle-trequeecy 
use ealy.) 
Ceramic. high £ disk, 0.0025 afé +1008 -, 
900 v a-a v. 


Corente dick, venp conpoesatig. faselated: 100 
eafé 2 108, 00 vw dc w. Aéted by Bev. =. 


Corentc, tenp compensating tubular; 3.0 até 
2 0,9 amféd, 300 v d-c ©. 


Corenic, tanp cenponsatiag tubular; 20 ante 
2 0.5 anfd, 300 v é-c © 


Corentc, bigh £ disk, 0.0015 afd 100% -O5, 
300 v d-c ©. 


Bleetrolytic, polarised tvie' 
‘tee eection. 10 afd 030% 
20 afd 03904 -108, 30 v dnc 


. coup canponeatiog tubular; 47 enfé 
2 WE. 00 v dc. 


igh K dick, 0.0015 afte +1008 -O8, 


P-9R141-P141 


Corenta, bigh KE dick. 0.0015 afd +1008 -O8, CoTT746120-95 
200 v d-c ©. 


| tubular, tenp conponsatiog 4.0 antd p-1770468-P4 
7 0.3 emfd, 300 v d-c ©, 


Deleted by Rev. L. 


Coranic, high K dick. 0.0015 afé +1008 -O8, 7774790"! 
000 wv d-c v. F theme 


Silver wica, CH 13 case, 130 enfd 2 9%. 3009 p-9n122-! 
4-c ©. Electro Motive Mfg. Type Ci-13. se 


Corenic, tubular, tenp conponeati: 4.0 ante 7770468! 
2 0.5 anfd, 300 v ave o. on ben ae 


Coranic, Bi-K ¢iak; 0.0015 afd +100 -O8, Co7774730-99 
900 v d-c ©. Added by Rev. L. 


Ceramic hi K étak, 0.0015 até +100% -O8, - 1 
7 atone ? C+7774730-95 


Coranic, Ri-K. 470 anfé : 20%, 300 - Y : 
Tris style 331 BE. Vie u-reegraa-00 


Variable. air, 2.6 to 26 anfé, MSanerlved 1-7484397 -! 
Type marc-33. Ls Me 


Corenic, Bi-E disk, 0.0015 afé 21008 -O%. - 1730-1 
900 v é-< seses by Rev. A. re 7s 


Corente. Righ K disk, 0.0015 af6 +1005 -05. = 
— net e €-7774730-P9 


Vertable, air, 2.97 to 9.72 anfé, 1250 v d-¢ 940027: 
peak, butterfly type. Jehaece Cat. & - aoe 
160-221-53. ‘ 


Caramic, feed thre type, 470 amfd 2 30%, 1 
730 v é-c ©. Erie Style 337. Rede 


Deleted by Rev. D. 


Ceraaic Righ K disk, 0.0015 afd 21005 -O8. 
200 v é-< ©. 


Coremic, temp compensating, tubular; 10 anfé 
2 0,3 anfé, 300 v é-c ©. 


Coranic. high E disk, 0.0013 afd ©1008 -08. 
900 v d-< ©. 


ir; 13 or 12 plates. 3,2 te 13 am: 
‘Teleredic Cat. 


Coranic. high E disk, 0.0013 afé +1008 -O8, C+TTT4790-PS |. 


200 ¥ é-< ©, 


Uncased mica, 230 mfd : 10%, 300 v d-c ¥. 


Ceranic. Mi-K, 100 manfd + 20%, 500 v d-< wv. 
frie Style 331 Mi-K. 


Mica, Class C; 390 uefé = 10%, 300 w é-c ©. 
RETWA Type ROGOCIIIE. 


Ceramic, Mi-K diek, 9.005 afd +100% -O%, 
300 v é-c ©. 


Paper, molded plastic. 0 01 ufd + 20%, 
400 v d-c w, Sangamo Type 33. 


Ceramic, 100 amfé : 20%. 300 v d-c ©, 
Erie Style 331 mi-E 


Paper. eolded plastic. © 023 .mfd + 20%, 
400 v d-c vw. Sangaso Type 33. 


Paper, wolded plastic. 0.1 mtd + 208, 
400 v d-c w Sangamo Type 33 


Coranic, high K diek. 4700 afd : 10%, S00 ¥ 
dec @ Radio Materials Corp. Type Jt. 


Molded phenolic. 0.68 anfd 2 0.068 amid, 
00 v d-c v, Jeffers Type JM 5/33. 


} Added wy Rev. 7. Deleted wy Rev. H. 


Silver mica, dipped phenolic Anaulatioa; 

enfd t 9%, 300 v d-c w. Added by Rev. 

Variable, air, 1.98 to 7.8) imfd. 1250 ¥ 
Jonnsoa Cat. #160-104-43. 


Deleted by Rev. 5. 


Coranic high K diak, 0,0015 afd +100% -O%, 
300 v dc ©. (Two-frequescy wae only.) 


Coramic éisk, temp compensating, insulated. 
100 mafé 2 10%, S00 ¥ d-clw. Added by 
Rev. E to 4ETZIA12 only. 


mr 
Moon, 105-135 v circuit, 1/23 
wire teraioal, G-E Cat. 


Toot poiat jacks, etale te welded ayles. 
‘Alden Products Type 320 ECi-grese. 


‘Test point jack, stale is welded ayloe. 
‘Aldea Products Type 110 Wl-res. 


Paseo type, eica filled phoeolis. 8 
‘Cinch Cat, #1420190, except silver 


Deleted by Rev. J. 


Nomina} coil rating 4 to 7 ¥ dnc. pick 
or lees at 23°C, 
Tesietasce 20 ohms 1 O% at 29°C, 1 form B, 
1 form C costact, 30 grane aia pressure. 
Added by Rev. J. 


TOUTE 
Deleted by Rev. B. 


RY choke: inductance 765 uh 2 10%, max 
curreot 33 as, resistasce 17.5 olme. 
Hatioesl Type K-33. 


RF choke coil: inductaace 1 8 wh. curreat 
1000 es, 75 to 190 ac freq range. Chaite 
Cat. 6%-144. (Single-frequescy only.) 


Coil: 1-3/6 turee at 16 turae per iach, 0.635" 
1D, of Porwex, BI271, 0.0641" aia. 


(Coil assembly: with center tap lead, coil: 
@ tures per inch, 0.667” 1D of B11B10A3, 
9.060" dia, 


RY choke coil: inductance 39 ub = 108. 
Jeffers Cat. #10203-40. Added by Rev. B. 


RY choke coi}: inductasce 0.30 ub curreat 
1000 ma, 320 to 320 ec freq range. 
Chmite Cat. 62-460. 


RY choks.coil: inductance 1.8 uh. curreat 1000 
re ‘73 to 190 mc freq range. Onaite cat. 
“14, 


Deleted by Rev. D. 


Coil; 1-1/3 tures at 5 turns por inch, 0.625" 
ID of BIIB10AS, 0.080" dia. 


Coil: 1 tur 22 tures per itech. 0,687" ID 
of 0 064" dis. #14 Avg fesulated copper wire. 


Added by Rev. D, 


PL-7133474-G3 
-7483722-P1 


P-3R141-730 
+7774730-P11 
B-7488906-P) 
B+7483722-P1 
8-7458996-73 
B-7480006-73 


C-3R81-P472E 


£-7130348-P10 


C+7774790-P3 


C-7774846-P21) 


4-7190763-P6 


A-7190769-72 


£-7100043-P7 


B-7486116-P0 


£-7137085-75 
P-TTT2834-PD 


A=7143857-P1 


¥L-7247434-C: 


§-7400079-P90 


P-7772834-P7 


-7772834-P5 


A-7190013-P1 


A=7144943-P2 


Part of #10) 


DESCRIPTION 
or 
SESTSTRE 


* compowition, 0 10 megoh : 10%, 1/2 v. 
Composition, 470 obma = 10%, 1/2 9. 
Composition, 47,000 ohms = 1%, 1/2 ¥. 
Composition, 3600 cme : 10%, 1/2 9. 

Added by Rev. G. 

Composition, 0.10 megokm t 10%, 1/2 wv. 
Composition, 3300 ohas = 3%, 1/2 ©. 
Composition, 0,33 megohm = 10%, 1/2 ©. 
Composition, 0.10 segonm : 10%, 1/2 w. 
Composition, 27,000 ohne : 10%, 1/2 ©, 
Composition, 0.10 segohm ? 10%, 1/2 %. 
Composition, 3900 ohms : 10%, 1/2 w. 
Composition, 47,000 ohms : 10%, 1/2 ¥. 
Composition, 0.22 eegobm + 10%, we. 
Composition, 8300 ome t 10%, 1/2 ¢. 
Composition, 560 ohme : 10%, 1, 
Composition, 15,000 chee : 10%, 1 9. 
Compositioe, 15,000 obms + 10%, 1/2 ©. 


. Composition; 47,000 ohms * 10%, Zw, Added by 
. Rev. M. 


Deleted by Rev, i. 
Wirewound, 12,500 obms t 5%, 10 v. 
bs Composition, 27,000 obme s 10%. 1/2 w, 
Composition, 0,47 megohm : 10%, 1 w. 
‘S, Composition, 27,000 ohne : 9%, 1/2 ¥. 


* wirewousd. precision, 5.0 otme 2 2%, 2 ¥. 
Shallcross Type 220 RA. 


i Compowition, 1000 ohms t 9%, 1/2 v. 
Composition, 1.0 megohm : 10%, 1/2 «. 
Composition, 470 ohms : 10%. 1/2 wv, 
Composition, 0.10 megohm : 10%, 1/2 w. 
Deleted by Rev. L. 

Composition, 2200 obme : 10%. 1/2 ¥. 
Composition, 0.10 megohm + 10%, 1/2 ©. 


> Composition, 0 47 magotm : 10%, 1/2 ¥. 

Composition, 0.10 megobe : 10%, 1/2 v. 

Composition, 0.22 megolm + 10%, 1/2 v. 

Composition, 3900 ohms 2 10%, 1/2 w. 

Composition, 47,000 obme z 10%, 1/2 ©. 

Composition, 3900 ohms + 10%, 1/2 w. 

Composition, 47,000 ohms = 10%, 1/2 wv. 

Potentiometer, carbon file, 100,000 ohse z 20%. 
1/5 @, linear taper, split bushing with 
Jockaut. Chicago Telephooe and Supply ‘Type 70, 

Deleted by Rev. i. 

Deleted by Rev. C, 

Composition, 1.0 megohm t 10%, 1/2 9. 

Composition, 10.0 segohm = 10%, 1/2 v. 

Added by Rev, C Deleted by Rev. F. 

Added by Rev, F. Deleted by Rev. i. 


Composition; 0,18 wegohm ¢ 10%, 1/2 ¥. 
by Rev, mM. 


Composition; 13,000 obas + 10%, 1/2 9. 
by Rev, m. 


“ composition, 39 obma : 10%. 2 ¥. 
(Two-frequency vee only.) 


Composition, 0.10 megoha : 10%. 1/2 ©. 
(Tewo-frequency ume only.) 


Composition, 470 ohms = 10%, 1/2 w. 
(Teo-trequency use only.) 


serre 


) yegeie type. spot. amp. 230 v. Arrow Mart 
oj ant Menrman Cas, e20994-00, 


101-2 


2201-81 


‘Type 6661/epa8 

‘Type 0670/608. 

‘Type 6661/anas. 

‘Type €677/6CL4. 

Deleted by Rev. L. 

‘Type 2226. Added by Bev. L. 
‘Type 6146. 

‘Trp 6146. 

‘Type 6600/12487. 


Type 0961/4, (Tue-frequeecy wae only.) 


fev § 
Cable ascsebiy: Li-comtecter aable with 1i-pis 


‘eale consectar idestified with etemped or 
moleed “T". 


Ean 
Tobe socket: aice filled pasnslic. 7 pis 
‘siaiatere, bettes meuat flat top, 4 greved 
lege. 


‘Tete cocket: nica filled phoesiic, © pin 
miaiatere. 4 greund lage. 


socket: ice filles paeeslic, 7 pia 
‘TRlsiatere, bottom eount flat top, ¢ ground 


ted eryetal, 
1 oven for use with heated crystal, 


Cee unbeated crystal. 
One heated crystal. 


Cryetal eves for use with heated crystal. Seed 
im 4ETZ1A11 cely. 


Multiplier plate task. Includes the following 
@lectricn} eanpessets with 1101 prefix. 


Capeciter: corenic dish, tenp compeneatiog; 
47 enféd t MH, HO v ec ©, 


Copaciter: coremia high K dist, ©.0013 af 
21008 OL, 990 v dco. 


Reatoter: canpesiticn, 1000 chase 2 105, 1/3 ©. 


Beltiplion plate taak.  Iecludes the folleviag 
electrical compensate vith T1603 prefix. 


Resieter: canpenition, 1000 etme 2 108, 1/3 ©. 


Multiplier grié task. lecludes the folleviag 
Electrica) compaasets vith 5163 prefiz. 


Cameiter: corenic disk. temp conpresating: 
100 amfd t 10%, 2300 v d-« 9. 


Resioter: canpesitios, 68,000 ches 2 10%, 1/3 wv. 


Meltiplier plate task. Includes the follevieg 
electrical congessats with £10¢ prefix. 


Resister: conpesiticn. 470 etme t 108, 1 ©. 


Multiplier grié teak. lecludee the following 
electrical cenpecsets with 2105 prefix. 


Capacitor: cereaic éiek. temp campoesatiag. 
100 anfé : 108, 300 ¥ é-< ¥. — 


Cempesitics. 37.600 ctu 2 105, 1/3 v. 
Conguaition. 0.33 angete : 05, 1/2 ©. 


Lee pose fileir. tseludes the folleviag 
‘electrical eanpeasete with 2208 prefiz. 


canter, aoa’: Bee ves . 
eurense. tanp cumpeemnting. 
. ante 2 0.5 anes, 209 v C-s ©. 
Copneiter: emrente, campresatiog. 
Ceaiier, Ss enoa's Oh. 209 v é-2 ©. 
Cagecitar: quresta teup canpocsatiog, eutsler, 
0 enéd 2 @.3 ent, 889 0 C-< ©. 


Coal: 1-2/3 tures at-6 teres per isch, 
©.188° ED, of S1IBMAS, 0.009 dis. 


2 2 tures at 10 tures por iach, 
\. ©.088" ata, 


Cet]: 1-2/2 teres ot 6 tures par iach, 
©. 208" BD, of BLIBIAS, 0.000" din. 


a NOE 
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[Received FCC, 12/1/59] POOR'S EXHIBIT NO. 1 


KERN RADIO DISPATCH 
815 24th Street 
BAKERSFIELD, CALIFORNIA 


Reference: Developmental License 
KMD993 
File # 2220-C2-P/L-58 
Dated March 31, 1958 


The above stated license and construction permit were granted 
for the purpose of evaluating the use of the split channel frequency of 
152.18 and 158.64 in respect to the possible interference to an adjacent 
channel spaced 30ke or less within 75 miles of the proposed station. The 
adjacent channel station being KMA835 located in Ventura California and 
licensed to Pacific Communications Corporation 6097 Sunset Boulevard, 
Los Angeles, California. Mr. Lew Lauria is Secretary Treasurer of 
the Pacific Communications Corporation. 

In order to evaluate the interference possibilities most properly, 
the receiving equipment used had a wider band width than would be em- 
ployed in the actual installation. The transmitter modulation was over 
modulated to 7kc during the interference tests to allow for possible fre- 
quency drifts and tolerance of adjustments in actual operation. The re- 
sults of tests made are shown of the attached engineering statement. 
Attachment "A". : 

In running these test we also took into consideration the reason- 
ableness of making an investment in narrow band mobile communication 
service. The tests proved to us that the narrow band service was entirely 
comparible to wide band service both in area coverage and voice quality. 

No interference was noted at any time without our anticipated 
coverage area and no report of hearing our tone transmissions have been 
made from any source. We conclude that no harmful interference will 
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10 
result from the construction and operation of a Base Station as described 
in our application located on Pelato Peak, Kern County, California, and 


operated on the 


[501] 

frequency of 152.18 mc to any present licensee operating 2 station within 
75 miles of the proposed location on a frequency separated by 30kc or 
less from 152.18 mc. We further conclude that an installation of narrow 
band facilities would be an excellent public service and would be a good 
investment in equipment. We therefore amend our applications as des- 
cribed in attachment "C". 

/s/ Thomas R. Poor 

DBA Kern Radio Dispatch 
[Jurat dated July 15, 1958] 


[502] 
ENGINEERING STATEMENT 


ATTACHMENT "A" 
I) Interference possibilities to Ventura 


A) Equipment used in making the interference tests 
1) Base Station 
a) General Electric ET21A Transmitter Power input to 
the final RF stage was set at 118 watts. Modulation 


was set at / Tkc. 


A 900 cycle tone generator to modulate the transmitter 
during tests. 
General Electric ER25B Receiver on which sensitivity 
was determined to be .5 UV by 20 db quieting method 
and whose band width was down 6db or less / 15 kc. 
Mobile Station 
a) General Electric ET20A transmitter power input to 
the final was 67 watts. Modulation was set for # Tke. 


B) Tests Made 


1) 
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b) General Electric ER25B Receiver on which sensi- 
tivity was determined as .6UV by 20 db quieting 
method. Other characteristics are the same as the 
Base Receiver. A two frequency switch was used to 
monitor channel 3 1/2 (152.18) and 4 (152.21) at will. 

The mobile transmitter Frequency was changed to 158.67, 

that of the Base receiver of KMA835. The mobile antenna 

was replaced by the Base station antenna at Pelato Peak, the 
proposed Base station location. At a preset time 12:30 PM 

a licensed operator at KMA835, monitored the channel of 

158.67 and could detect no signal 


[503] 
from the Pelato Peak antenna into which we did feed 30 
watts of tone modulated signal at 158.67 Mc, / Tkc modu- 
lation. Concluding that the radio circuit between Pelato 
Peak and the mountain location of the Ventura Base station 
had a greater loss than 160 db. Further monitoring on the 
mobile receiving frequency of 152.21 proved that the cir- 
cuit loss was greater than 160 db. Since no signal could 
be received from the Ventura station. 
The mobile equipment was returned to the proper develop- 
mental frequency of 158.64 transmitting, and 152.18 re- 
ceiving, and the mobile unit was driven as nearly as pos- 
sible along the interference radial of 170° toward the 30kc 
adjacent channel station KMA835 at Ventura. The finds 
were: : 
a) No overlap of service areas on the 37 dbu conture. 
b) No overlap of service areas on a 5 UV per meter 
signal intensity as determined with a calibrated re- 
ceiver. 
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No interference was caused to the Ventura Station, 
as monitored from the mobile repair shop of KMA835, 
even when transmitting within the city limits of Ventura, 
as verified by the licensed technician on duty at the 
KMA835 service shop. 
Receiver measurements and monitoring for 7 days opera- 
tion at Pelato Peak on 158.64 showed no interference decern- 


able from the mobile units of the 30kc adjacent channel 


[504] 
stations of KMA742, Porterville; KMA830, Fresno; KMD350, 
Modesto; or KMA835, Ventura. 
a) Receiver used in these measurements was a wide band 
receiver. 
The transmitter was modulated for three days April 22, 24, 
and 25 in 10 minute intervals with a 900 cycle tone, to 
determine if our station would cause any interference in 
areas which we could not predetermine, the station call sign 
and address was given at the beginning and end of each 
transmission. No report of our tone presence has been made 
by any source. 
During May and early June 37 dbu conture intervals were 
made using a receiver calibrated for the purpose. The 37 db 
signal level above 1 uv per meter is shown on the attached 
map. (attachment "B") The 37 dbu signal conture of our 
proposed Pelato Peak transmitter does not intersect at any 
point the 37 dbu conture of KMA835 Ventura or KMA742 
Porterville. 
II) Tests made to prove practibility of narrow band service. 
A) 1) Equipment used was the same as part "I" except Transmitter 


modulation levels were reduced to ca 5ke. 
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2) Base equipment was wired as a mobile repeater to facilitate 

the monitoring of the receiver for long periods of time. 
Mobile unit test were made as far into the Porterville (the 
strongest interfering station) area as coverage would allow. 
The two frequency mobile receiver was changed on and off 
the channel 4 frequency of Porterville to determine when the 
Porterville station was transmitting. During Porterville trans- 
missions the testing Base Station KMD993 would transmit with 


a spoken message to 


[505] 
determine the readability of the testing channel in the face of 
the adjacent channel interference. No degradation of service 
could be noted during the make and break of the Porterville 
transmissions. These tests were made without Porterville 
cooperation. 


Ill) No publications were made on the tests. 


IV) There were no patents applied for as a result of the developmental 


Vv) 


work. 


Conclusion 


A) 


It has been determined that no harmful interference would be 
caused the Ventura station or any other present station from 
the proposed transmitter location of Pelato Peak on a frequency 
separated from the Ventura station by 30kc or less. 

It has been proven that narrow band facilities of 5 ke modulation 
in the 150 Mc band are reasonable and will do a satisfactory 


public communications service. 
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[Rec 'd Dec. 21, 1959] 
Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 
Thomas R. Poor, d/bas° 
KERN RADIO DISPATCH 
815 Twenty-Fourth Street 


Bakersfield, California DOCKET NO. 13174 


For a Construction Permit to Establish ) File No. 1596-C2-P-58 
a new two-way common carrier station in ) Station KMD 993 
the Domestic Public Land Mobile Radio ) | 
Service at Taft, California ) 
OPPOSITION OF RADIO DISPATCH ENGINEERING COMPANY 
TO "PETITION FOR COMMISSION DIRECTION THAT THE 
RECORD BE CERTIFIED TO IT FOR FINAL DECISION" 

On December 10, 1959, Thomas R. Poor, the applicant in the 
above-identified matter, filed a petition in which he concludes ©. 10) 
that "the Commission should vacate the stay [of Poor's application] 
direct the certification of the record in this proceeding to itself for a 
prompt final decision; and, dismiss the proceeding." Briefly stated, 
Poor contends that such relief is indicated because, in his view, the 
protest of Kay Kelso Kidd, d/b/a Radio Dispatch Engineering Company, 
was granted on the basis of a false affidavit of Marvin Fair, a former 
employee of Poor, and a witness for the protestant in the hearing held 
December 1-4, 1959.2/ For the reasons set forth below, Poor's 


aCe E TERR | 
# Poor states (p. 3) that the hearing was held December 2, 3, 4, and 


5. We leave to any review of the hearing record herein whether this 
represents a typographical error or Poor's subconscious wish to forget 
the first hearing day and conjure up an extra one in which his vaunted, 
though admittedly not articulated, and certainly unproved, integrity 
(Tr. 595) would at last shine forth. 
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petition should be striken as sham; and, in any event, dismissed for 
lacking substance and merit. 

1. Poor alleges (p. 2) that "It is clear that without Fair's false 
affidavit the protest would never have been granted by the Commission." 
This is wishful, but seriously misleading, thinking. The protest 
alleged (paragraph 11) that Kidd himself saw that an unauthorized 
antenna was used on one of the days, April 24, 1958, for which the results 
of the developmental test were reported by Poor in a sworn statement 
(Poor Exhibit 1) without, however, disclosing that important fact. 

Poor admitted this in his opposition to the protest as well as in the hearing. 
(Tr. 53, 206) The protest also alleged, on the basis of certain omissions 
and inconsistencies in Poor's balance sheet, that he was not financially 
qualified. These allegations would have been sufficient to require the 
Commission to grant the protest. Fair's affidavit was therefore not 

the sole basis of the protest, as Poor would have the Commission be - 
lieve, nor a sine qua non for granting the protest. 

2. Similarly, Fair's affidavit had nothing to do with the postponement 
of the effectiveness of Poor's grant. Poor failed to supply any facts to 


enable the Commission affirmatively to 


[521] 
find that the public interest would be served by leaving the protested 
grant in effect. And the instant pleading similarly fails to supply any 
facts for lifting the stay which the Commission, under the statute, had 
to order. How, in the face of even a single allegation of unauthorized 
antenna construction plus concealment of that fact, the Commission 
could have done anything else but to suspend the grant, one month after 
it had suspended Poor's second-class operator permit for violation of 
Section 301 of the Act, the petitioner does not bother to explain. Nor 
does he explain how the Commission could possibly overlook all the 
numerous violations, admitted and uncontradicted, which came to light 
in the hearing, and still grant the relief he requests. 
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3. Here is an itemized list of the violations of the Act and Rules 
the hearing record has revealed. 

A. That a homemade, folded dipole ground plane; unity 
gain, antenna was used during the developmental tests on April 
22, 24, and 25, 1958 instead of the authorized high gain 
Communications Products antenna. (Tr. 51-52, 53, 137, Poor 
Exhibit 1) ! 

B. This fact was knowingly not reported to the Commission 
(Tr. 137, 139, Poor Exhibit 1); and the sworn developmental 
report made, when read in the light of the developmental grant, 
led to the conclusion that the 


[522] 
authorized high gain antenna was used. (Poor Exhibit . Tr. 40-41)— 2/ 

Cc. An unauthorized frequency was used in the developmental 
test, with full knowledge that it was not licensed, in violation of the 
grant and the Rules. This fact was reported to the Commission. 
(Poor Exhibit 1, Tr. 123, 125, 126) ! 

D. A control station on the mobile frequency was s established 
and operated in violation of Section 301 of the Communications Act, 
and of the terms of the developmental authorization. 3/ (Tr. 61-62, 
200) This was a willful violation since Poor knew that'prior authority 
from the Commission was required for such a station (Tr. 143), 
but none had been requested. (Tr. 218) The fixed station installation 
and operation were concealed from the Commission in Poor's 
developmental report. (Tr. 143) 

E. The antenna for the unauthorized control Marion was 
not directional and had vertical polarization (Tr. 20 1) in violation 
of Sections 21.108 and 21.110 (b) of the Commission's Rules. 

These facts were not disclosed in the developmental report or the 
sworn opposition to the protest. 
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2/ Official notice has been taken of Poor's developmental authorization. 


3/ The developmental authorization clearly specified the location of the 


control point "Same ‘as base station location." (Tr. 40-41) 
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F. The unauthorized control station was, in turn, controlled 
from an unauthorized control point located on the premises of the 
telephone answering service known as "Your Girl Friday" at 1417 - 
18th Street, Bakersfield, California. (Tr. 302, 303, 304) This 
was not disclosed in Poor's developmental report or his sworn 
opposition to the protest. Poor did not deny Fair's testimony that 
such control point had been installed and operated. 

G. There is a head-on conflict between the testimony of 
Poor and Fair as to whether the base transmitter used in the 
developmental test was General Electric model ET-21-A authorized 
by the Commission or a lower power, unauthorized ET-20-A. 

Poor admitted that the transmitter used did not have an ET-21-A 
tag (Tr. 91), but that an ET-20-A had been converted to ET-21-A, 
though not by Poor. (Tr. 91) Poor instructed Fair to modify ET- 
20-A into anET-21-A. (Tr. 215) Briefly stated, Fair testified that 
the transmitter was never modified because of the lack of an admittedly 
essential part (Tr. 468-469) -- a split stator tuning condenser -- 
without which the conversion could not be accomplished. (Tr. 

288) Fair advised Poor of his inability to convert the transmitter 
and Poor said that he would use it as it was. (Tr. 289, 290) Fair 
testified further that the ET-20-A transmitter was installed at 

the Paleto Hill site specified in the developmental license (Tr. 292, 
293); remained there without change 


[524] 
until the end of the test period (Tr. 297, 298); and was brought 
back after June 30, 1958 by one of Poor's employees and disassembled 
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by Fair. (Tr. 299, 300) While dismantling it, Fair saw that 
the transmitter was the same unconverted ET-20-A which was 
initially installed. (Tr. 300) : 

Fair's testimony remains uncontradicted by: Poor. The 
record is clear that Poor did not himself modify the trans- 
mitter (Tr. 91); that he does not know who modified it (Tr. 92, 
93); that he did not inspect the transmitter while in the shop 
(Tr. 92, 184) or after it was installed. (Tr. 122); that he 
did not ascertain whether a split stator condenser was installed 
(Tr. 98) and did not know whether he had this component part 
in his shop, but assumed that "we must have" had it. (Tr. 

98) Poor's testimony on this entire subject of transmitter 
conversion is full of equivocation and evasions (e.g. , Tr. 98, 
lines 14-17, and Tr. 105-106) topped by the following colloquy 
of his with Commission Counsel (Tr. 215); : 


"Q. Did you take any active part in the supervision 
of the modifications to the ET-20-A transmitter? 


"A. Not that I recall, sir. 
"Q. Do you know who modified the eguemniten? 


"A. Mr. Fair, my service manager, was instructed 
to so modify. I assume he would have Toot, some of his 
personnel to do so." 


If Poor's testimony is to be believed, at best his claim 
that the transmitter had been converted is based on an assumption. 
But this assumption is squarely contradicted by 
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the very man Poor assumes "would have used some of his 
personnel" to do the conversion. Fair testified as to facts 
based on his personal knowledge. Poor's denial is based on 
mere assumptions. This portion of the record alone militates 
against certifying the transcript to the Commission for final 
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decision. For the Commission and the protestant are entitled 
to the benefit of the Examiner's opinion as to the credibility 
of the testimony of the two witnesses on this important point 
-- the witnesses whose demeanor on the stand the Examiner 
has observed. 

H. Poor did not report to the Commission, in his 
sworn developmental report, that the base transmitter was, 
as he now claims, a converted ET-20-A, but boldly stated 
that it was an ET-21-A, leading the Commission to believe 
that it was a factory-made model. (Poor Exhibit 1, Tr. 139) 
Surely, Poor's admitted failure to disclose, in his sworn report 


to the Commission, the above-listed material facts regarding 


his developmental operations, borders on, if in fact does not 

constitute, perjury. 

4. In addition, the record shows a clear pattern of violations 
of the Communications Act and the Commission's Rules by Poor in the 
conduct of his electronic business: 

I. Between the 12th and 20th of July, 1959, Poor in- 
structed his personnel to install a fixed control station for 
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his Business Radio Service system at an unauthorized location, 
on the premises of Ward Watson Realty Company, for dem- 
onstration Kees! (Tr. 524, 525, 527) This installation 
was unauthorized because Poor has no authority for temporary 
base stations; (Tr. 517, 521-522) and the realty company had 
no license for any radio station. (Kidd Exhibit 6) 

J. Poor has allowed the Kern County Hay Growers 
Association, a licensee in the Citizens Radio Service, to use 
his Business Radio Service repeater on Pheasant Mountain 
(Tr. 533, 534, 536) in violation of Section 19.61 (a) of the 
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Commission's Rules, and in willfull violation of Section 11.6. 
(Tr. 536-7) 


4/ 


3/ when first questioned about the matter, Poor testified on December 
3, 1959 that he did not learn from Mr. Bolerjack of the Watson Realty 
installation until after it had been made. (Tr. 500, 502, 506) The 

next morning he obliquely introduced testimony to the effect that Mr. 
Bolerjack asked his permission to make the installation (Tr. 524); and in 
response to a question from the cross-examing counsel corrected his 
previous testimony to the contrary. (Tr. 525) Poor's justification of 
this instruction to make the unlicensed installation is contrived and 
wholly unbelievable: He claims to have been preoccupied at that time -- 
July 12-21, 1959 -- with Kidd's protest (Tr. 525, 526, 527); but he 

got caught in the web of his own fabrications, for Kidd's protest was 

not filed until July the 22nd. (Tr. 528) This is not the only example 

of Poor's prevarications and ex post facto contrived justifications 

of his unauthorized actions. His explanation of the reason for installing 
the unlicensed control station for his test operation is a similar after- 
the-event fabrication: he testified that he installed the control station 
oecause he wanted to determine whether mobile repeater type of operation 
"is . . . going to be sellable," as itis used by "almost all of the 
common carriers." (Tr. 64, 203) The rub is that at that time -- 
March-June, 1958 -- this type of a control setup could not have been 
authorized under the Rules then in effect; and, of course, no common 
carrier was using it. It was not until November of 1958 that Section 
21.518 permitting such operations became effective, having been 
adopted in October in Docket 12322. (See Volume 1 of Pike & Fischer 
R.R., the note following Section 21.518.) 
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The frequency of the Kern County Hay Growers Association's 
system was specifically changed by Poor to 469.25 mc, the 
frequency of his Business Radio Service repeater to permit 
such unauthorized use of the latter station. (Tr. 536) Also, 
this company used Poor's Citizens Radio Service repeater prior 
to the change of Poor's radio system from that service to the 
Business Radio Service. (Tr. 535) In this connection, a 
question also arises whether Kern County Hay Growers Association 


can, under the current rules, use the frequency 469.25 mc, 
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which is no longer allocated to the Citizens Radio Service; and 
whether Poor could change the company's frequency without prior 
Commission authority. Since the change of the Hay Growers' 
frequency was made after Poor received his Business Radio 
Service licenses (Tr. 536), this was done after November 19, 1958, 
the date of grant of Poor's Business Radio system. At that time, 
the frequency 469.25 mc was no longer available to the Citizens 
Radio Service and, it is our view, that the frequency change was 
unauthorized. (See paragraph 4 of Second Report and Order in 
Docket 11994, FCC 58-798) 

K. Poor admitted that he may have been charging the 
D. W. Ferguson Potato Marketing Company for the use of his 
Citizens Radio Service repeater. (Tr. 538) This isa violation 
of Section 19.61(d) of the current Rules and 
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Section 19.59(c) of the former Rules. 
L. Poor changed, without authority (Kidd Exhibit 9), 
the 72-76 mc link of Dicco, Inc., to enable the company to com- 


municate point-to-point between Bakersfield and Porterville, 
California. (Tr. 540-542) The system had been used for such 
point-to-point communications. (Tr. 331) This installation and 
use violates Section 11.503(b) of the current Rules anda similar 
provision in Section 11. 501(b) of the Rules in effect when the 
system was installed. 

M. Poor admitted that he had instructed his employees 
to install unlicensed radio stations. (Tr. 544) 

N. Fair testified that, at Poor's instructions, one of 
his men installed an unlicensed base station at Shafter, California, 
for Schnaidt Farms, and the station was identified as a mobile 
unit "107". (Kidd Exhibit 8, Tr. 319, 320, 322, 323) Poor did 
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not contradict or deny this testimony. 

5. In the light of the foregoing, the air of injured innocence 
does not become this petitioner. Poor's pleading is a bold, if not an 
unscrupulous, attempt to divert the Commission's attention from this 
long list of willful violations, misrepresentations and concealments, 
by attacking a witness for the protestant. It is not uncommon, ina 
criminal proceeding, for a guilty defendant to "try" the prosecutor, his 
main witness, or even the defendant's victim. Cf. Anatomy of a Murder. 
This is precisely petitioner's purpose. In his blind drive to achieve it, 
petitioner does not hesitate to conjure up 
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serious, albeit inaccurate and misleading, charges against Marvin Fair. 
Poor's rashness in his diversionary attack is climaxed by his reference 
(p. 5) to Section 1001 of Title 18 of the United States Code and his state- 
ment that "the Commission may desire to give serious consideration 


to referring this entire matter to the Department of Justice for prosecution 


under this criminal statute." The Commission might indeed consider 
such referral -- but against Poor, to say nothing of other sanctions 
the Commission may wish to invoke against this applicant. In the 
latter connection, there is attached hereto, as Exhibit 1, an affidavit 
of Mr. Kidd stating that he had seen an unauthorized control point for 
Poor's Business Radio Service system after Poor testified that he had 
no such control point. (Tr. 146, 564, 566) 

6. It remains to answer Poor's baseless claim that Fair's 
affidavit was false. A copy of the affidavit is attached hereto as 
Exhibit 2. It is apparent from paragraph 3 above that the affidavit is 
substantially correct in all its material allegations: 

A. The record is clear that the equipment for the test 
station was installed pursuant to Fair's instructions given to his 

subordinate, but first received from Poor (Tr. 100, 292, 405, 406); 
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and that this equipment consisted of a homemade unity gain 
antenna (Tr. 53, 137, 205, 206, 294) anda transmitter. (Tr. 292) 

Poor claims that the fact that the Fair affidavit states, 
in Item (2), "I installed. . ." makes it false because the 
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equipment was not installed by Fair personally, but pursuant 
to his instructions. The material fact here is that the equip- 
ment was installed. It is irrelevant who installed it, once it 
is admitted that such equipment was installed. At the most, 
Fair is guilty of faulty recollection on this secondary aspect of 
his affidavit, but not perjury. He voluntarily corrected his 
recollection; and gave a plausible explanation of why he recalled 
that he did not personally make the installation. (Tr. 293) 

B. Fair testified that at the time he worked on the 
ET-20-A transmitter, the power measurement he made on the 
Bird Watt Meter showed approximately 30 watts. (Tr. 294-295) 
He also testified that he obtained a similar reading on April 28, 
1958 at the transmitter site. (Tr. 296, 411) His testimony 
relative to a reading of "about 40 watts" (Tr. 392) referred 
to the reading taken with one shorted transformer. (Tr. 390-393) 
The transmitter's power supply has two transformers (Tr. 291) and 
the transmitter was operating, while on Paleto Hill, with one 
half of its capacity "working properly into ET-20-A." (Tr. 394) 


And it is this transmitter operating with half power supply that 


was measured at approximately 30 watts -- as Fair testified and 
stated in Item (4) of his affidavit. The transcript reference, (p. 392) 
cited by Poor in Item B, page 4 of his petition, neither contradicts 
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[531] : 
Fair's prior testimony nor his affidavit, and certainly does not 
show the falsity of either. | 

C. The alleged discrepancy attributed to Fair's 
affidavit in Item C, (page 4) of Poor's petition, is likewise 
immaterial. For it is also premised on the fact that Fair per- 
sonally did not make the initial installation, though he knew 
that it was made and ordered it to be made. (See A. of this 
paragraph) The material and undisputed fact is that the transmission 
line described in Item (5) of Fair's affidavit was installed and 
connected to a home-made antenna. (Tr. 244) 

D. Poor alleges (Item D, p. 5), without any support 
in the record whatsoever, that Fair intended to mislead the 
Commission in not mentioning the subsequent installation of the 
authorized antenna. Poor had full opportunity to cross-examine 
Fair regarding the reason, or motive for this Omission, but did 
not do so. He cannot now draw unsupported conclusions in an 
effort to impeach the witness. 


E. Poor's allegation in Item (E) (p.5) is niggling. 
The material, and all-important, allegation in Item (7) of Fair's 
affidavit, which is here attacked by Poor, is that an unlicensed 
control station was installed by Poor. That this was done, and 
done willfully, has been Proven. (Tr. 143, 302) The power supply 
of that station is an immaterial and gratuitous detail. In any 
event, all that Poor has shown is that Fair ascribed'an 


[532] | 
incorrect model number to the power supply. (Tr. 375) 
7. It is on the basis of such baseless allegations that Poor makes 
the serious charge that Fair's affidavit is false. The affidavit is not 
Only not false, but substantially correct in all its material respects; 
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and that this equipment consisted of a homemade unity gain 
antenna (Tr. 53, 137, 205, 206, 294) anda transmitter. (Tr. 292) 

Poor claims that the fact that the Fair affidavit states, 
in Item (2), "I installed. . ." makes it false because the 
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equipment was not installed by Fair personally, but pursuant 
to his instructions. The material fact here is that the equip- 
ment was installed. It is irrelevant who installed it, once it 
is admitted that such equipment was installed. At the most, 
Fair is guilty of faulty recollection on this secondary aspect of 
his affidavit, but not perjury. He voluntarily corrected his 
recollection; and gave a plausible explanation of why he recalled 
that he did not personally make the installation. (Tr. 293) 

B. Fair testified that at the time he worked on the 
ET-20-A transmitter, the power measurement he made on the 
Bird Watt Meter showed approximately 30 watts. (Tr. 294-295) 
He also testified that he obtained a similar reading on April 28, 
1958 at the transmitter site. (Tr. 296, 411) His testimony 
relative to a reading of "about 40 watts" (Tr. 392) referred 
to the reading taken with one shorted transformer. (Tr. 390-393) 


The transmitter's power supply has two transformers (Tr. 291) and 


the transmitter was operating, while on Paleto Hill, with one 

half of its capacity "working properly into ET-20-A." (Tr. 394) 
And it is this transmitter operating with half power supply that 

was measured at approximately 30 watts -- as Fair testified and 
stated in Item (4) of his affidavit. The transcript reference, (p.392) 
cited by Poor in Item B, page 4 of his petition, neither contradicts 
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[531] 
Fair's prior testimony nor his affidavit, and certainly does not 
show the falsity of either. 

C. The alleged discrepancy attributed to Fair's 
affidavit in Item C, (page 4) of Poor's petition, is likewise 
immaterial. For it is also premised on the fact that Fair per- 
sonally did not make the initial installation, though he knew 
that it was made and ordered it to be made. (See A. of this 
paragraph) The material and undisputed fact is that the transmission 
line described in Item (5) of Fair's affidavit was installed and 
connected to a home-made antenna. (Tr. 244) 

D. Poor alleges (Item D, p. 5), without any support 
in the record whatsoever, that Fair intended to mislead the 
Commission in not mentioning the subsequent installation of the 
authorized antenna. Poor had full opportunity to cross-examine 
Fair regarding the reason, or motive for this omission, but did 
not do so. He cannot now draw unsupported conclusions in an 
effort to impeach the witness. | 

E. Poor's allegation in Item (E) (p.5) is nigeling. 
The material, and all-important, allegation in Item (7) of Fair's 
affidavit, which is here attacked by Poor, is that an unlicensed 
control station was installed by Poor. That this was done, and 
done willfully, has been proven. (Tr. 143, 302) The power supply 
of that station is an immaterial and gratuitous detail. | In any 
event, all that Poor has shown is that Fair ascribed an 


[532] 
incorrect.model number to the power supply. (Tr. 315) 
7. It is on the basis of such baseless allegations that Poor makes 
the serious charge that Fair's affidavit is false. The affidavit is not 


only not false, but substantially correct in all its material respects; 
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and all of its allegations are supported by the record. (See paragraph 
3 hereof.) Without Fair's affidavit, the Commission would have never 
known the full extent of the violations revealed by this record. Certainly, 
Poor would not have disclosed them voluntarily. In these circumstances, 
to characterize the protestant's allegations as "not only false but 
fabricated" (p. 3) constitutes a sham and frivolous pleading. It is 
still more irresponsible to accuse the protestant of having " 'rigged' 
an illegal attack” on this applicant. (P.6) Poor knows full well that 
there is not a shred of evidence of any "rigging." He knows it, if for 
no other reason, because the Examiner ordered stricken from the 
record, for lack of evidence, Poor's accusation of conspiracy. (Tr. 
592) 

8. For all of the foregoing reasons Poor's petition should be 
stricken as sham and, in any event, denied in its entirety. 

Respectfully submitted 


RADIO DISPATCH ENGINEERING 
COMPANY 


By /s/ Jeremiah Courtney 


By /s/ Arthur Blooston 


Its Attorneys 
908 - 20 th Street, N. W. 
Washington 6, D. C. 


December 21, 1959 


[ Certificate of Service] 
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[Exhibit 1] 
[534] 
County of Kern ) ss 
State of California ) 
Kay Kelso Kidd, being first duly sworn, on oath, deposes and says: 

1. That on the evening of December 8, 1959 he had the occasion 
to visit the premises of a telephone answering service known as ‘Your 
Girl Friday," located at 1222 California Ave nue, Bakersfield, California; 

2. That during his visit he observed, in the office of this telephone 
answering service, several remote control consoles used for remote 
control and dispatching of mobile radio systems; | : 

3. That he was informed by the owner of the telephone answering 
service that one of these remote control consoles constituted a remote 
control of a Business Radio Service system licensed to Thomas R. Poor, 
doing business as Bakersfield Electronics; 

4, That he was informed that this remote control console was in 
operative condition, and he was also informed that it had been used, just 
the evening before, by one of Mr. Poor's employee's. 

5. That the foregoing is true and correct to the best of affiant's 
knowledge, information, and belief. 

/s/ Kay Kelso Kidd 
Subscribed and sworn to before me this 18th day of Dec. , 1959 
Notary Public /s/ Joan Dee Barrett 


My commission expires Oct. 18, 1963. 


[535] [Exhibit 2] 


I, Marvin Fair, under oath, state that: 
(1) I was employed by Thomas Poor, 815 24th St., Bakersfield 
California from February 1957 to October 1958. 
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(2) Linstalled, At Mr. Poor's direction, the equipment which was 
used for test operations under developmental license KMD993. 

(3) This equipment consisted of: 

General Electric 25 Watt Type No. ET-20A transmitter. The 
power supply was a General Electric, Type EP-2-F, in which one of the 
two high voltage power transformers was disconnected as it was burned 
out. This resulted in lower voltage output. 

(4) The power output measured with a Bird Thru-line wattmeter 
connected at the output of the transmitter was approximately twenty - 
eight (28) watts. This was fed to about fifty (50) feet of RG-8U coax 
transmission line. 

(5) The transmission line was connected to a homemade folded 
unipole antenna which was mounted on top of a television antenna test 
trailer. The receiving antenna was 2 mobile type diapole mounted 
below the transmitting antenna. 

(6) The test station on Paleto Peak was connected to operate as a 
repeater. 

(7) The control station on the mobile frequency was 2 General 
Electric Type ET-20A transmitter with an EP-2E Power supply, twenty- 
five watt output and was located at Bakersfield Electronics, 815 24th 
St., Bakersfield, California. This station was used to dispatch service 
calls to their various service trucks and run their FCC engineering tests. 
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(8) The field tests were conducted with a mobile unit reading 1st 
limiter voltage as a strength indication. 
To the best of my knowledge and recollections the above facts are true. 
/s/ Marvin Fair 
Subscribed and sworn to before me this 6th day of July, 1959. 
Notary Public_/s/ Carol F. Bloom 


My Commission expires 4-16-62 
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[671] 
INITIAL DECISION OF HEARING EXAMINER HERBERT SHARFMAN 
Preliminary Statement 

1. This is a protest case under Section 309(c) of the Communications 
Act of 1934. Protestant is Kay Kelso Kidd, a/b as Radio Dispatch Engineer- 
ing Company, a licensee of a two-way common carrier station in the Domes- 
tic Public Land Mobile Radio Service at Bakersfield, California. Kidd's 
protest is directed against the Commission's grant without hearing, on June 
18, 1959, of the application of Thomas R. Poor, d/b as Kern Radio Dispatch , 
for authority to construct new two-way common carrier facilities in the 
DPLMRS at Taft, California. As applicant Poor would serve a substantial 
area already served by protestant Kidd, they would be competitors in the 
rendition of like communication service. | 
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2. Kidd's protest was filed on July 22,1959. By order released Aug- 
ust 24, 1959, the Commission postponed the effective date of its action of 
June 18, 1959, peading a final decision, and designated the Poor Poms 
for hearing on the following issues: 

1. To determine the facts and circumstances neces the conduct 


of test operations authorized by the developmental license, File 
No. 2220-C2-P/L-58. : 


To determine whether any unlicensed operation in violation of 
Section 301 of the Communications Act and Subpart F of Part 

21 of the Commission's rules has taken place during the con- 
duct of such tests. ) 

. To determine whether any willful and knowing misrepresenta- 
tions or concealment of material facts by Applicant has taken 
place in connection with the conduct of developmental operations 
by Applicant, and the developmental report submitted to the Com- 


mission relative thereto. 
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4. To determine the number of mobile units Applicant now has on 
hand, whether such units are type accepted for the service pro- 
posed herein and, if not, the cost to convert them for such use. 

5. To determine whether Applicant has the necessary technical, 
financial and character qualifications to be a common carrier 
station licensee. 

6. To determine, in the light of the evidence adduced on the fore- 
going issues, whether the application of Thomas R. Poor should 
be granted. 

The burden of proof on issues 1, 4, 5, and 6 was placed upon applicant; and 
on 2 and 3 upon protestant (see also Commission's Memorandum Opinion 
and Order released November 6, 1959). 

3. A prehearing conference was held on September 14, 1959 and hear- 
ing on December 1, 2,3, and 4, 1959, when the record was closed. On Octo- 
ber 26, 1959, Poor took the depositions of 6 persons at Bakersfield. Five 
of these depositions were offered and received in evidence. As directed by 
the Hearing Examiner, counsel for Poor and Kidd filed initial proposed find- 
ings of fact and conclusions on December 30, 1959; counsel for the Chief, 
Common Carrier Bureau, also filed them on that date. Replies were filed 
by Poor and Kidd on January 11,1960. 


[673] 
Findings of Fact 


4. Poor is in the business of two-way radio maintenance, sales, leas- 
ing, and service, under the name of Bakersfield Electronics, Bakersfield, 
California. He has had 15 years' experience in two-way radio communica- 
tion and related fields, and has a second-class radio telephone operator 
license. As noted below, he holds or has held other Commission licenses. 

On January 22,1958, Poor filed an application for authority to construct a 
two-way common carrier station at Taft, California, requesting Channel 2" 
facilities -- 152.09 mc base and 158.55 me mobile. The application specified 
the station location at Paleto Hill; a General Electric base station transmitter, 
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Model ET-21-A; and 2 Communications Products antenna Model 200-509 
with 5.8 db gain. Subsequently Kidd filed a mutually exclusive application 
for the same frequency. To avoid a hearing on the two applications, Poor 
requested developmental authority to test the feasibility of operating on the 
"Channel 3-1/2" split-channel frequencies 152.18 mc base and 158.64 mc 
mobile. © : 

5. The request was granted and a developmental license for Station 
KMD 993 was issued to Poor on March 31, 1958, for aterm ending June 30, 
1958. The license authorized operation with the General Electric ET-21-A 
transmitter, 120 watts, input power, emission 16 F3; and Communications 
Products, type 200-509 antenna. Operation was authorized “for the purpose 
of establishing feasibility of split-channel operation in accordance with Sec- 
tion 21.501(c) of the Commission's Rules, as amended on February 12, 1958." 
No auxiliary test station was authorized, and the location of the control point 
was to be the same as the base station, on Paleto Hill (referred to in the li- 
cense as on "Mt. Pinos Road, 7 miles SE of USHwy #399 , Taft (Kern) , Cali- 
fornia."") The license bore a “condition that, within 30 days after completion 
of such tests, a Developmental Report shall be filed with the Commission as 
required by Section 21.406 of the Rules, including an engineering showing 
which clearly indicates that the proposed station will not cause: harmful in- 
terference to any station located within 75 miles of the proposed station and 


authorized to operate on frequencies removed by 30 Kc or less from the pro- 


posed frequency." 


L Rule 21.501(c) provides that the split channels become available on Novem- 


ber 1, 1963, but that "earlier assignment may be made when the transmitting 
equipment proposed to be installed is capable of meeting the technical standards 
set forth elsewhere in this part and applicable to equipment installed after 
November 1, 1963 and when the application is accompanied by an engineering 
showing which clearly indicates that the proposed station will not cause harm- 
ful interference to any station located within 75 miles of the proposed station 
and authorized to operate on frequencies removed by 30 kc or less from the 
proposed frequency. This showing shall include a notarized statement from 
each of such licensees setting forth their views as to the probability of harm- 
ful interference being caused thereby; if harmful interference is anticipated, 
the basis for the belief should be set forth by the licensee.” 
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On July 31,1958, Poor filed a developmental report concerning the instal- 
lation and tests made during the developmental period March 31-June 30,1958. 
6. The Transmitter. In the developmental report (Par. 1) A) 1) a)) 

Poor stated that the base station transmitter, 2 "General Electric ET 214 
Transmitter Power input to the final RF stage was set at 118 watts,” modu- 


lation being "set at £7 ke " On direct examination Poor again asserted that 


the ET-21-A transmitter was used. Since the matter is of major significance, 
detailed findings on the testimony of Poor and Marvin H. Fair, his former 
employee, under whose general supervision the transmitter was installed, 
are necessary. 

7. There is a direct conflict between the testimony of Poor and Fair 
as to whether the base transmitter used in the developmental tests was a 
General Electric ET-21-A as authorized by the Commission, or 2 lower 
power, unauthorized General Electric ET-20-A. The transmitter used did 
not have an ET-21-A tag, put was marked as an ET-20-A. It is Poor's con- 
tention, however, that the transmitter was converted, pursuant to his instruc- 
tions, into an ET-21 -A, by the addition of certain components and change in 
circuitry, in accordance with a factory-approved method. Poor himself took 
no active part in this alleged modification, and he did not know who actually 
modified it, though he had instructed Fair, his then service manager, to do 
so. Conversion would be relatively simply for a competent technician like 
Fair. Fair testified, however, that the transmitter was not converted to an 
ET-21-A, primarily because of a lack of, and his inability to obtain, an es- 
sential part - a split-stator tuning condenser. 

8. ET-20-A is rated at a minimum of 25 watts output, and ET-21-A 
at a minimum of 50 watts output. To convert ET-20-A to ET-21-A the fol- 
lowing components are necessary: one L-107 inductance coil; one L-110 coil; 
one 12.5K 1000-ohm resistor; one K-15810 micro microfarad condenser; 
five 1500 micro microfarad condensers; one C-150 split-stator condenser; 
one octal socket; one 6146 tube; one R-145 - 25,000 ohm resistor; one R-150 - 
1000-ohm resistor; one R-1475 ohm resistor; and the necessary wire to 
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complete the circuit. The difference in the circuitry is shown in Kidd Ex- 
hibits 2 and 7, ET-20-A has one transformer, ET-21-A a dual power supply 
with two transformers. 

9. Since 1954 Fair has held a second-class radiotelephone operator 
license. He worked for Poor's firm, Bakersfield Electronics, from 1957 
until the latter part of 1958, starting as an electronics technician and after 
a few months being given the title of service manager. He testified that he 
left Poor because "my duties as service manager involved quite a few things 


I didn't like," such as "supervisory work when I wasn't there, [and] signing 


of my name to tickets for radio servicing when I wasn't in the area" (Tr. 285), 


under Poor's instructions. Poor, who considered Fair a valuable man, testified 


[675] 
that he had learned from outside sources that Fair was leaving’ him, and that 
on calling Fair into his office to discuss the matter, Fair told him he was 
leaving “that evening"; that he had yet to get a "reasonable answer" regard- 
ing the basis for Fair's termination; that when he asked Fair why he was 
going he thought Fair told him that he had got a better job, but he was posi- 
tive Fair expressed no dissatisfaction about the conditions of his current 
employment. Fair is now in the two-way radio servicing business, with a 
partner, under the firm name Industrionics. Kidd is one of his customers. 
At one time Fair was a customer of Kidd's two-way common carrier service, 
and has been authorized by Kidd to sell the service to other customers. In 
the past Fair's wife had been employed by Kidd, but there were no plans at 
the time of the hearing for her further employment. In the latter part of 
November 1958, Fair, of his own accord, went to see Kidd, of whom he had 
heard a great deal, and they engaged in "radio talk, shop talk," which ap- 
parently included Fair's employment by Poor (Tr. 423). In July 1959, Kidd 
approached Fair, who thereupon executed an affidavit which accompanied 
the present protest. A copy of the affidavit is here attached as an Appendix. 
Fair testified voluntarily , as Kidd's witness, his transportation and personal 
maintenance expenses in Washington being paid by Kidd. 
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10. After Poor, in early April 1958, told Fair to convert the ET-20-A 
to ET-21-A, Fair, who was then only vaguely familiar with the necessary 
procedure , studied the General Electric instruction manuals. He began 
"the conversion by knocking out the soft plug that covered the tube socket, 
put in a tube socket and tube, and started to gather up the rest of the parts” 
needed to complete the conversion (Tr. 288). These 5 basic parts were the 
grid input coil, the tube, tube socket and parallel in the power supply , and 
a split-stator tuning condenser on the final. Fair, however, learned that 
Poor did not have a split-stator tuning condenser in stock, and he testified 
that he was unable to get one locally for the conversion. Fair further testi- 
fied that he told Poor that he could not get a condenser, and that Poor then 
said “we would use it like it was" (Tr. 289). Fair did na recall if he told 
Poor at this time that the extent of his conversion then consisted only of 
the installation of a tube socket and one 6146 tube (see Par. 8, above), which, 
however, was not connected with the circuit. Poor knew that a split-stator 
tuning condenser was necessary to convert an ET-20-A to an ET-21-A. 
Asked if he knew whether he had had the split-stator tuning condenser in 
stock, Poor replied: "I assume that we must have, or it was available , since 
the conversion had been made" (Tr. 98). He did not look into the transmitter 
to see if the condenser was actually installed, but he "assumed" it was there. 
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11. Fair also testified that when he told Poor about his inability to get 
a split-stator condenser, he also advised Poor of the "problem I was having 
with blowing fuses and drawing excessive current" in the transmitter (Tr. 
291), the trouble being in the dual transformer power supply; and that Poor 
then himself determined, by using a volt-ohm meter and disconnecting the 
transformer leads, that one of the transformers had a shorted secondary 


winding, 2 diagnosis with which Fair agreed. Eventually a shorted secondary 


would burn out a transformer. Fair described the trouble as a “small short" 
because the "voltages were downsomewhat" (Tr. 391). As already indicated, 


the power supply of the transmitter had two transformers, one of which, 


[676] 
37 


according to Fair, was, to Poor's knowledge, not working properly. The two 
transformers are eachcomplete paralleling selenium rectifiers, capable of 
working independently. At the time of the conversion work in the shop, and 
later on Palteo Hill on April 28, 1958, Fair measured the transmitter's out- 
put power as 30 watts. While on the record (see footnote 2, below) a finding 
that Fair told Poor of the shop measurement would be of dubious validity , 

it is clear that after the installation of the transmitter on Paleto Hill, Poor 
learned about April 28, 1958, from a work ticket of that date, that the output 
power of the transmitter was a subnormal 30 watts. As noted below , Poor 
testified that on May 10, 1958, he himself measured the input power of the 
transmitter in operation on Palteo Hill as 118 watts (substantially equivalent 
to the 120 watts specified in the developmental license). Fair also testified 
that on some occasion later than April 28, 1958 (apparently on June 22, 1958), 
with a Bird termaline watt meter he determined that "the transmitter with 
that shorted transformer in it was delivering somewhere around 40-some 
watts" (Tr. 392). Although a termaline meter is rated at 5% of full-scale 
accuracy, it is likely to be less accurate if it has not properly ‘been recali- 
brated within a reasonably short time (some months) of the measurement. 
There was no testimony that the meter had been recalibrated. | : Also, in his 
reply (Par. 3), Kidd asserts that the 30-watt measurement was with I trans- 
former, the 40-watt with 2, one shorted. While a reading of the entire record 
does suggest that the 30 and 40-watt measurements were on different bases, 


since there is no certain indication of that fact in the record a oe to that 


effect is not made. 

12. The transmitter as modified was installed on Paleto Hill on April 
15,1958. There is conflicting testimony as to the persons present at the in- 
stallation. Poor (who had apparently assumed from Fair's affidavit that Fair 
had installed the transmitter) first testified that the transmitter was taken 
to Paleto Hill on April 15,1958 by Fair and another employee, Gail Cross. 
Cross at that time was not a licensed operator, but he has since been licensed. 
Poor, however, had no personal knowledge whether Fair went to Paleto Hill; 
apparently his testimony is based on the fact that he instructed Fair to erect 
the transmitter. In his affidavit accompanying the protest, | 
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previously mentioned, Fair had deposed: “I installed, at Mr. Poor's direc- 
tion, the equipment which was used for test operations under developmental 
license KMD993." At the hearing, however, Fair testified that at his direc- 
tion Cross took the transmitter equipment up to Paleto Hill and that he (Fair) 
did not go to Paleto Hill at all on April 15 or take any part in the installa- 
tion, because of prior commitments that he had to keep. Fair testified that 
"to the best of [his] recollection” Poor was on Paleto Hill on April 15 (Tr. 
293). Poor testified that he was not there on that date; and that although he 
went to the site on one occasion before May 10, 1958 to check a report, by 
Fair, of a defective transformer, he did not check the installation as such 
until May 10, 1958 (when, as already noted, he testified that he measured 
118 watts input). Fair's supposition that Poor had been to Paleto Hill on 
April 15 was prompted by his recollection that he had replaced the motor 
raising and lowering the antenna, without informing Poor, who, when (as 
Fair said) he returned from Palteo Hill, complained of trouble in using the 
hoisting apparatus. The service or work ticket covering the April 15 in- 
stallation was signed by Cross. The only resolution of this testimony is to 
accept the testimony resting on personal knowledge. On this basis, it is 
found that Fair did not personally assist in the installation of the transmit- 
ter on April 15; and that Poor was not there on that date. It is also found 
that Cross installed the transmitter, as ordered by Fair, who in turn had 
been instructed by Poor to make the installation. 

13. Nothing more had been done to the transmitter after its modifica- 
tion and before its erection on Paleto Hill on April 15, 1958, except that 
Fair put it in a General Electric desk cabinet. There is another conflict 
of testimony as to whether Poor instructed Fair to repair or replace the 
defective transformer. It will be remembered that Poor had gone to Paleto 
Hill some time between April 15 and May 10, 1958, to verify a report by 
Fair of a defective transformer. Fair's report on a service ticket did not 
indicate the nature of the defect. Fair testified that he had not been instruct- 
ed by Poor, after April 28, 1958, to replace the transformer; Poor testified 
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that he gave such instructions nt But he did not know whether the instruc- 


tions had actually been carried out. There is no contradiction | 


- : : ‘ 
2) Poor's testimony on the point is set out here verbatim (Tr. 105-6): 

"Q. (By Mr. Blooston) What did you do after you Tearned on the 28th 
of April that the power of the transmitter was only 30 watts? 

"A. I went to the site to verify its failures, and to see that the power 
transformer which had been reported to me as burnt out had been 
properly replaced. 

"Q, In other words, it was properly replaced. 

A, Which had been reported to me was properly replaced. 

"Q. In other words, you mean that who replaced it then -- did you re- 
place it yourself? 

AI did not replace it. 

"Q, Who did you order to make the replacement ? 

A, Again, Mr. Fair would have had instructions to do so. 

"Q. Did he have them? 

"A, He did have them. 

"Q., Did you instruct him? 

“A. I instructed him. 

"Q. What did you tell him to do? 

"A, I do not know. 

"Q. Well, if you do not know what you told him how would he know what 
to do? | 

A, I do not know verbatim what I would have said to him. 


"PRESIDING EXAMINER: No, no, we are getting into a lot of hypo- 
thetical answers, Mr. Poor, that are going to be very difficult to read 
and to tell what they mean six months from now. I think'that we need 
something more definite. Can you answer the question in terms of 
the question? 


“THE WITNESS: Would you state the question again? 
(The last question, as recorded, was read by the reporter). 


“THE WITNESS: I do not know. I cannot answer that in the terms of 
the question. 


"BY MR. BLOOSTON: 


"Q, What instructions did you give him, Mr. Poor, specifically to Mr. 
Fair? 
"A, That the proper operation of the transmitter be restored." 
(cont. next page) 
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of Fair's testimony that the only time Fair actually went to the transmitter 
location after April 28 - he recalled the date as June 22, 1958 -- was to 
replace some burned-out selenium rectifiers. In the state of the record 

the most that could be found in Poor's favor here is that he gave the in- 
structions, as he admits that he made no direct check whether they were 
followed. The only justification, apart from his general reliance upon Fair's 
competence and loyalty, for his assumption that Fair had replaced the trans- 
former, is his claim, already referred to, that he measured the input power 
of the transmitter on Paleto Hill on May 10,1958, as 118 watts. He said 
(Tr. 121) that he assumed that "the transformer alone was defective in the 
circuit and it ha[d] been changed"; and there is no claim by Poor that Fair 
or any of his other employees was instructed to do anything for the trans- 
mitter except repair or replace the transformer (there is no testimony that 
Fair's trip on June 22 was at Poor's express direction). Poor testified 

that he made a record of the 118-watt input measurement, but did not have 

it with him at the hearing 2! 


cont.. 

An instance of Fair's testimony similarly replete with indirection may 
be found at Tr. 295. In his reply (page 5) counsel for Poor understandably 
animadverts upon Fair's testimony at this point. The question was whether 
Fair had told Poor in the shop, before the transmitter had been taken to 
Paleto Hill, that its output power measured only 30 watts. Only by an ex- 
cessively lenient construction of Fair's answers could it be found that he 
had told Poor of the 30-watt figure. Perhaps Fair felt in his own mind that 
Poor, from the circumstances, must have known the results of the shop 
measurement, but he did not disclose what those circumstances were, SO 
that an inference might properly be drawn; nor testify without hesitation 
that he had expressly informed Poor of the measurement. 


3/ Poor did have other records with him: instructions to his personnel, 
time cards, and employment records. Kidd argues in his brief (page 7) 

that Poor's “failure to produce the record allows an inference that the rec- 
ord would have been adverse. Interstate Circuit v. United States, 306 U.S. 
208, 226." But Interstate was the Classic type situation where the proponent 
introduced the weaker testimony of subordinates rather than of corporate 
officers who had been authorized to act. In the present matter, however, it 
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cannot be said that Poor did not get a figure of 118 watts manele because 
he did not bring a record to the hearing, whenthere is no certainty that 
he knew in advance that the record might be considered important by his 
adversary. It would be an inconsistent appraisal of a capacity to commit 
villainies to accuse Poor, on the one hand of lying about the test, and on 
the other to imply that he lacked the wit to supply a record nun¢ pro tunc. tunc. 
Kidd's argument is therefore rejected. 


[680] 

14. Poor, as already stated, did not inspect the transmitter to see 
if it had a split-stator tuning condenser, nor did he do so even when it was 
brought down from Paleto Hill, but “assumed” that it was a component. 
The transmitter was taken back to the shop from Paleto Hill some time 
after June 30, 1958, when the developmental term had expired. Fair dis- 
mantled it, and noticed that it had the same power supply; and was in the 
same condition as when it was installed on Paleto Hill "except for the 
blown selenium rectifiers that were patched together on it" (Tr. 393); and 
he "started the dismantling of the units to replace them back in the mobile 
equipment, and the power supply I put on the bench for service” (Tr. 300). 
At the time of the hearing, Poor no longer had the transmitter. When Kidd's 
protest was filed Poor tried "to run this transmitter down and determine 
exactly what was the situation with respect to the parts in it" (Tr. 554), 


but since transmitters have no serial number and he sells a good deal of 


equipment , he was unable to locate the particular transmitter. He did not 
recall if the transmitter was sold as an ET-20-A or an ET-21-A. 

15. It is clear, therefore, that Poor did not himself modify the trans- 
mitter; that he does not know who modified it; that he did not inspect the 
transmitter either while in the shop, after it was installed, or when it was 
brought back to the shop after June 30, 1958; that he did not know the trans- 
mitter's power measurement when it was installed; that he did not ascer- 
tain whether a split-stator condenser had been added; that he did not know 
whether he had this component in stock, but assumed that he had it; and 
that, in fact, he assumed that the transmitter had been converted. 

16. K. K. Bay, an expert witness, testified on behalf of Poor that it 
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is not possible for a person to measure input power of 118 watts on a 
normally operating ET-20 -A transmitter unless he did not know that he 
was measuring an ET-20-A, which has a 10-ohm resistor as against the 
ET-21-A's 5-ohm resistor, and he used the wrong factor in calculating 

the cathode current. Mr. Bay also testified that only an ET-21-A trans- 
mitter with a defective transformer and a consequent reduced voltage could 
have a power output of 40 watts (one of the measurements to which Fair 
testified). An ET-20-A transmitter, properly modified in accordance with 
factory specification, said Mr. Bay, is considered an ET-21-A. 
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17. The Antenna. There is no reference in Poor's developmental 
report to the kind of antenna used in the tests. The developmental license, 
as previously noted, authorized tests with a Communications Products type 
200-509 antenna. The 200-509 is omni-directional and has a gain of 5.8 db. 
When questioned by his counsel Poor testified that this antenna was used 
in the tests, and that the developmental report filed with the Commission 
was based upon operation with the 200-509 (as well as with an ET-21-A 
transmitter). In the developmental report, Poor, among other things, stated 
under "Tests Made," that "The transmitter was modulated for three days 
April 22, 24, and 25 in 10 minute intervals with a 900 cycle tone , to deter- 
mine if our station would cause any interference in areas which we could 
not predetermine, the station call sign and address was given at the begin- 
ning and end of each transmission. No report of our tone presence has been 
made by any source.” In fact, on April 22, 24, and 25, as Poor testified 
under questioning by his counsel immediately after testifying that the 200- 
509 had been used, the tests were made with a folded dipole ground-plane 
antenna, with unity gain, instead of the antenna specified in the license. The 
folded dipole had been installed on April 15. Poor explained that on receiv- 
ing the developmental grant he ordered the 200-509 antenna, but before re- 
ceiving it he took the opportunity to conduct some co-channel tests with 
George Bruns, 2 technician at Ventura, California station KMA 835. Having 
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prearranged with Bruns to participate, Poor changed his mobile unit fre- 
quently to 158.67 mc, the mobile frequency of KMA 835. 158.67 mc was 
not authorized in the developmental license, but the developmental report 
(Par. 1) B)) disclosed that 158.67 mc had been used. The fact that 158.67 
had been used was “inadvertently overlooked by the Commission's staff 
at the time of processing” the present application (see footnote, page 6, 
Memorandum Opinion and Order designating protest for hearing). The 
purpose of the test with KMA 835 was to determine the attenuation of the 
many miles of intervening mountains. Poor felt that if interference showed 
p during the co-channel tests of April 22, 24, and 25, there would be little 
use in conducting any further tests to determine the 37 dbu contour, as the 
proposed station would not have been a satisfactory investment. Poor 
argues that Rule 21.402 
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sanctions the above deviation from the terms of the license, ¥ and he 
testified that he had "felt it was within the rights, even though ‘not within 
the license" (Tr. 123). When asked by the Hearing Examiner (Tr. 139) why 
he had not reported to the Commission the fact that an antenna different 
from the one authorized (as well as a converted transmitter) had been used, 


Poor said he had not thought it "important." 

18. If Poor's developmental report did not mention the unauthorized 
folded dipole antenna, Fair's affidavit is also incomplete in mentioning only 
that antenna (calling it a folded unipole) , and failing to reveal that the au- 
thorized 200-509 was installed on April 28, 1958. On that date Fair and 
Cross erected the authorized antenna on Paleto Hill, under Poor' s orders. 
The tests during May and early June to determine the 37 dbu field strength 
contour of the developmental station were made with the 200- 509 antenna 
and on the authorized frequencies. These were the basic data requested by 
the Commission to demonstrate that the station would not cause harmful in- 
terference to any station within 75 miles which operated on frequencies 
removed by 30 ke or less from the proposed frequency. : 
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19. Control Points. The developmental report (Par. If A) 1)) states 
that "Base equipment was wired as a mobile repeater to facilitate the 
monitoring of the receiver for long periods of time.” The developmental 
license specified the authorized control point a "Same as base station lo- 
cation" on Paleto Hill. Despite this, Poor had Fair, some time after April 
22, 1958, install in his office, 815-24th St., Bakersfield, a control station 
for the base station on Paleto Hill. The control station transmitter operated 
on the mobile frequency 158.64 mc, specified in the developmental license. 
Asked under what authority he installed the control station, Poor answered 
(Tr. 142): "Under the authority that I wanted to monitor the station. No 


communications authority." Poor knew, from preparing other 


4 Poor says in his proposed findings (page 11): 


* §21.402 provides: ‘The program of research and development , as 
stated by an applicant in the application for construction permit or 
license or stated in the instrument of station authorization, shall be 
substantially adhered to unless the licensee is otherwise authorized 
by the Commission.' (Emphasis added) Without this rule a licensee, 
it is expected, would conform strictly to his authorization. The rule 
appears to look in the direction of deviations from the authorization. 
When read in conjunction with 21 .404(c), b 


quency for control purpos 
result in the Commission attaching 
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applications for FCC authority to cover systems he sold to private users, 
that a control point must be specifically authorized, with the Commission 
advised of coordinates and antenna heights, among other information. He 
felt that a control point in his office would enable him to spend more time 
in monitoring the station and therefore better detect interference to the 
receiver at Paleto Hill. He also testified that he installed the control point 
because he wanted to find out whether mobile repeater operation "is... 
going to be sellable"; mobile repeater operation, he thought, was used "by 
almost all of the common carriers" (Tr. 64). At the period of the develop- 
mental tests, however, the control method used by Poor was not authorized 
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under the Rules, and of course no common carrier was using it; it was not 
until November 1958, that Rule 21.518, permitting such operations, became 
effective having been adopted in Docket No. 12322. Poor conceded that he 
had not informed the Commission of the office control point (Tr. 143), but 
contends (pages 12-13, proposed findings) that the fact that he had reported 
the use of a repeater station ("which obviously must repeat to somewhere, 
in this context always a control point"), even though not authorized, is 
documentary evidence that Applicant-Poor's failure to mention the KMD 
993 control station in the developmental report could not have been willful 
or purposeful." He also argues that the "substantial compliance" provision 
previously referred to (footnote 4, above) covers this situation, 

20. The antenna for the office control station was not directional and 
had vertical polarization, in violation of Rules 21.108 and 21 Soe The 
developmental report did not disclose these facts. 


21. The office control station was, in turn, controlled by telephone 


wire from an unauthorized control point on the premises of "Your Girl 
Friday ," a telephone answering service at 1417-18th Street, Bakersfield, 

a matter not mentioned in the developmental report. Poor's Citizens Radio 
Service station at 815-24th Street, Bakersfield, was remotely controlled, 
as authorized, from Your Girl Friday. In order to install the fixed control 
station in Poor's office, Fair changed the strips in the 450 mc Citizens 
Radio Service transmitter to convert it into a 150 mc unit. In making this 
conversion Fair did not do anything to the telephone lines which connected 
the transmitter to a remote control point, and the converted control trans- 
mitter was remotely controlled from the telephone answering service, just 
as the Citizens Radio Service transmitter had been; an operator at Your 
Girl Friday could not be prevented from going on the air. Fair used the 
developmental statio , which was used to dispatch ordinary business calls 
of Bakersfield Electronics, while it was remotely controlled from the tele- 
phone answering service, and communicated through it after Poor's office 
was closed. : 
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22. The foregoing discussion relates to the construction, operation 
and reporting of the developmental station, specifically within the issues. 
In addition, protestant introduced evidence to show an alleged pattern of 
non-compliance with applicable requirements which, it is asserted, re- 
flects unfavorably upon Poor's actions and intentions regarding the de- 
velopmental station. 


23. Ward Watson Realty Company. As a General Electric manu- 


facturer's representative, Poor received a memorandum from a Washing- 
ton office of General Electric, dated June 8, 1959, advising him that the 
Commission had interpreted the Business Radio Service Rules to mean 

that persons selling two-way communication equipment could use their 

own Business Radio Service systems for sales demonstrations. Poor's 
employee , Bolerjack, somewhere around July 21, 1959, installed on the 
premises of Ward Watson Realty Company a transmitter which was hooked 
up as a control station for Poor's Business Radio facility at Mount Pheasant. 
Poor's Bakersfield Electronics’ Business Radio Service licenses authorize 
the following facilities: 10 mobile units, 468.25 mc, KD 7931; 1 control 
station at 815-24th St., Bakersfield, 469.25 mc, KMY 61; and 1 mobile re- 
lay base station on Mount Pheasant, 463.5 mc, KMJ 828. None of these 
licenses authorize a control point at the Ward Watson Realty Company. 
When first questioned about the matter, Poor testified that he had not 
instructed Bolerjack to make the Ward Watson installation, and had learned 
about it from him only after it was made. The next morning, however, Poor 
testified, in correction of his previous testimony, that Bolerjack had asked 
his permission to install the control point "in view of” the GE memorandum 
and that “in view of” the memorandum it appeared to Poor that the work 
could properly be done. Poor claimed also that he was preoccupied at the 
time because he was on the point of leaving for Washington to answer Kidd's 
protest. Protestant maintains that in this plea or preoccupation Poor "got 
caught in the web of his own fabrications, for Kidd's protest was not filed 
until July the 22nd." If it were possible to pinpoint the Ward Watson 


[685] 
47 


installation on July 21 or on some date before July 22, when the protest 

was filed and a copy was mailed to Poor's counsel in Washington, accord- 
ing to the certificate of service, one might agree with Kidd that Poor's 
excuse is incredible. But the time of the Ward Watson installation rests 

in the record only on Poor's somewhat imprecise recollection, and to 
charge him with tergiversation, on the one hand, and on the other to attach 
absolute certainty to his memory in justification of the accusation, is some- 
what inconsistent. As to Poor's main excuse that he relied on the GE memo- 
randum, there is much merit in Kidd's reply (Par. 14) that "How any one 
could understand this memorandum to sanction the unlicensed installation 
of fixed stations is beyond comprehension .. ." Poor admitted his licenses 
did not authorize him to install a fixed control station at Ward Watson. It 
may be that to credit his excuse is to impeach his ability to interpret 
ordinary English, and though it is realized that the excuse is of a kind which 
it is difficult to refute directly, on the present record it must be accepted, 
if gingerly; and it is found that there was no willful or knowing violation in 
the Ward Watson matter. : 
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24. Citizens Radio Service. Several Citizens Radio Service licensees 
of the Commission shared a Citizens Radio Service frequency with Poor 
for some time before September 1958, and tripped a repeater station li- 
censed to Poor. At this time then Rule 19.51(a) provided that "Citizens 
radio stations . .. may during the course of normal rendition of service, 
be operated by any person: Provided, such operation is authorized by the 
station licensee . . ." Poor had authorized these Citizens licensees to use 
his repeater station. 3/ ! 

25. As already stated, Poor's Bakersfield Electronics is a licensee 
in the Business Radio Service. Kern County Hay Growers' Association, 
which had previously had permission to use Poor's Citizens Radio Service 
station, continued to trigger Poor's mobile relay station in the Business 


Radio Service. The Hay Growers' system was changed by Poor to 469.25 mc, 
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the frequency of his Business Radio Service repeater, after this repeater 
was authorized on November 19, 1958, to permit use of the repeater. At 
that time 469.25 mc was no longer available for assignment or use in the 
Citizens Radio Service, having been reallocated, effective August 1, 19 58, 
to the Business Radio Service. The repeater in question is a mobile re- 
lay station on Mount Pheasant, and operates on 463.5 mc, a frequency to 

be shared with the Citizens Radio Service under Rule 11.554. Poor con- 
cedes that two Commission Rules "do have technical impact upon the shared 
use of the mobile relay station. Section 11.7(b) (3) of the Commission's 
Rules provides that a mobile relay station shall be activated only by means 
of a coded signal (viz., tone or pulse). Applicant-Poor's Business Radio 
Service mobile relay station is not coded. The Kern County Hay Growers' 
Association operation of its Citizens Radio Service station will trigger 

the Business Radio Service mobile relay station... Finally, Section 11.6(b) 
provides that if the Kern County Hay Growers' Association and Applicant- 
Poor enter into a cooperative arrangement so that both can use the mobile 
relay station, prior approval of the Commission must be obtained. Until 
such approval is forthcoming the described shared use is not in accordance 
with the Commission's rules and must cease" (page 19, proposed findings). 
Poor, however, does not refer to the unauthorized use by the Hay Growers 
of 469.25 mc for the purpose of tripping the 463.5 mc mobile relay station 
on Mount Pheasant, a use which he brought about. And it appears from 

the quotation just made from Poor's proposed findings that it is recognized 
that the sharing was of a facility, a mobile relay station (rather than of a 


frequency) , for which prior approval was necessary. 


5 This sentence is taken from Poor's proposed findings (page 18). The 


reference there given, Tr. 551, shows that Poor, on cross-examination by 
counsel for the Common Carrier Bureau, testified specifically only about 
an agreement with one of the licensees, but it is a fair inference that a 
similar agreement related to all involved. 
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26. D. W. Ferguson Potato Marketing Company. Poor admitted 
that "it is possible” that at one time he had been charging Ferguson for 
the use of his Citizens Radio Service repeater, though he said that he could 
not recall it (Tr. 538). Though in the state of the record a firm finding 
that a charge had been imposed could not be made, it might be noted that 
a charge would have been in violation of current Rule 19.61(d) (former 
Rule 19.59(c)), which prohibits communications for hire in the Citizens 
Radio Service. 

27. Dicco, Inc. Fair testified that Poor ordered him to install some 
radio equipment, in the 72 mc band, for Dicco, Inc. The Dicco system was 
authorized on May 23, 1958, in the Special Industrial Radio Service, but 
not specifically for point-to-point communication. Fair's testimony is to 
the effect that when he installed the equipment he told Dicco that it would 
not be possible to talk between Bakersfield and Porterville, California, 
point-to-point; that he reported this to Poor, who "said that he would 
handle it" (Tr. 330); and that later, on several occasions while servicing 
the system, he, Fair, apparently determined that point-to-point | ccommuni- 
cation was possible over it. 8/ Poor testified that facilities had been in- 
stalled for Dicco, by means of which it is possible to communicate point- 
to-point, but he did not "know whether such communications are actually 
conducted" (Tr. 541). Poor testified that he made the changes in Dicco's 
system by which point-to-point talk was possible, “pursuant to what ap- 
peared to be in their license" (Tr. 541), though he admitted that he had 
not ascertained from Dicco's license that it authorized point-to-point 
communication. From this discussion it is apparent that the only finding 
which can be made is that Poor changed the Dicco equipment, permitting 
unauthorized point-to-point communication. But it was not established in 
the record that the system was actually used for that purpose , though it 
may be difficult to imagine any other reason for the change. | 


6 The record does not support a finding that Fair actually heard or 
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engaged in point-to-point communication. The questioning of Fair on the 
point went as follows (Tr. 331): 

"Q. Did you in the course of servicing, did you have the occasion 

to talk between Porterville and Bakersfield or the other way ? 

"A, Yes, you could talk. (Emphasis supplied) 

"Q. From point-to-point ? 

"A, From Bakersfield to Porterville. 

"Q. On what frequencies, on what bands? 

tA. 72 megacycle band." 


[687] 
28. Schnaidt Farms. Protestant proposes a finding (Par. 21, pro- 
posed findings) that "Poor admitted that he had instructed his employees 
to install unlicensed radio stations (Tr. 544)." Reference to this page of 
the transcript and the next page where counsel for protestant, who was 
cross-examining Poor, explained the tenor of his question, shows that Poor 
only testified as follows: 

"Q,. Did you ever instruct any of your employees to install a base 
station which was not licensed [that is, according to counsel's 
interpretation of his own question at Tr. 545, not an express 
instruction to install an unlicensed station but "a station which 
didn't happen to have a license] ? 

tA, I probably have." 

Evidently , therefore, all that Poor was admitting at this point was the pos- 
sibility that stations which he had ordered installed may not have been 
licensed, and he made no admission at Tr. 544 of guilty knowledge. Leav- 
ing this point and coming directly to the Schnaidt Farms episode, it appears 
that the facts are as follows: The only evidence on Schnaidt's licenses in 
the record is that Schnaidt Farms holds 4 Special Industrial Radio Service 
licenses for Tehachapi and Bakersfield, California, and that these are the 
only Special Industrial licenses held by Schnaidt as of December 3, 1959, 
according to the certificate of the Commission's Secretary. Fair testified 
that, at Poor's instruction, Don Morris, who worked under Fair, installed 

a base station for Schnaidt Farms at Shafter, California (a town not covered 


| [688] 


51 


by the above licenses). Poor did no contest this testimony. However, as 

to whether a Schnaidt station at Shafter was authorized or unauthorized, 

the only testimony is Fair's that he does not "know whether there was a 

license for that station” (Tr. 319), and that he "did not see one." Since 

Kidd undertook the burden of showing derelictions by Poor, the comment 

of Poor's counsel in his proposed findings (page 16) is apt: 

"The Secretary of the Commission has certified that as of December 

3, 1959, Schnaidt Farms has licenses issued to it as described above 
and that 'the items are the only F.C. C. authorizations issued in the 
Special Industrial Radio Service to the Schnaidt Farms...’ (Kidd Ex. 8). 
There is no showing in this record whether Schnaidt Farms did or 
not have any authorization in some other Radio Service of the Com- 
mission. Nor is there any showing in this record that in February 
or March of 1958, Protestant-Kidd and Informer-Fair's selected 
time period, Schnaidt Farms did or did not have an authorization 
perhaps even in the Special Industrial Radio Service that is no longer 
effective. No finding can be made on the basis of this record that 
Schnaidt Farms did not have some kind of Commission authoriza- 
tion for some kind of a radio installation at Shafter during February 
and March of 1958. We simply do not know the facts.” | 
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Poor was under no duty to come forward with evidence that Shafter was a 
point licensed to Schnaidt Farms, merely because Kidd introduced evidence 
that Schnaidt Farms now had licenses only for Tehachapi and Bakersfield. 
The entire onus to establish the charge and all its elements was on Kidd. 
A finding adverse to Poor on this episode would rest only on conjecture. 

29. Official notice was taken of an order released by the Commis- 
sion on June 18, 1959, which suspended Poor's second-class | operator li- 
cense for 30 days because Poor had installed and operated unlicensed 
radio transmitting equipment on the premises of Western Van Gas, Inc., 
in Bakersfield. By letter dated June 18, 1959, which referred to the 
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suspension order (the operator license was renewed for a term to begin 
after the suspension period) , the Commission advised Poor as follows: 
‘your failure to observe more carefully the provisions of our Act 
and rules reflects adversely upon your qualifications to hold a radio- 
telephone second-class operator license and a license for a Domes- 
tic Public Land Mobile Radio Service facility. Accordingly , you are 
informed that careful compliance with our Act and rules will be ex- 
pected hereafter. This matter has been noted in your radio operator 
license file and in the reference station records for appropriate con- 
sideration in connection with any future transaction in which these 
events may be pertinent." u 
30. Through depositions Poor introduced uncontroverted testimony 
that his reputation for truth and veracity in his own community was good. 
31, Protestant concedes that Poor is financially qualified. Poor 
has on hand 44 mobile units which may be converted to narrow band opera- 
tion, as required in his proposed operation, at a total cost of $1,115 (see 
Issue No. 4). Protestant does not contend Poor is not technically qualified 
except to the extent he interprets technical qualifications to include also 


character qualifications (see Par. 8, conclusions) , and it is found that Poor 


is technically qualified within the ordinary meaning of the term. 


a 


/’ the Hearing Examiner expressed some hesitation at the hearing as to 
whether the suspension order and letter of June 18, 1959 could be taken 
into account here (see Tr. 589). It will have been observed that the Com- 
mission, despite the letter, did not refer to the suspension in the Memo- 
randum Opinion and Order designating the protest for hearing. But on 
further reflection, it is concluded that the suspension matter, already 
adjudicated, is at least as relevant as the Citizens Radio Service matter 
(Par. 25, above), for instance. It should be understood that none of these 
matters is regarded as an independent violation within the issues, but 
merely (as noted in Par. 7, conclusions) as throwing light on Poor's general 
attitude. By no means, however, is consideration of these collateral vio- 
lations indispensable to the ultimate ruling in this case. 
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[689] 
CONCLUSIONS 
1. Opponents of the protest procedure might find in this case per- 


suasive arguments for their side. A former employee, apparently well 
treated during his employment but nursing some vague grievance, tattles 
to his employer's competitor. The competitor eagerly seizes on the reve- 
lations and ostensibly as a private attorney general protests a grant to his 
rival in order to maintain his area monopoly. And there is a not unfounded 
suspicion that the informer, also, is not solely motivated by a disinterested 
concern for the public interest, but that he has his own fish to fry in the 
way of profitable business relations with protestant. But whatever distaste 
one may have for the circumstances in which the protest was brought, and 
however one may sympathize with applicant's indignation at eS subjected 
to an ordeal, the protest itself is well-founded. 

2. After reading the foregoing findings, it is obvious that Fair's af- 
fidavit was couched so as to reflect as unfavorably as possible on Poor, 
and to pass over the facts which might be to Poor's benefit. Fair says 

that he installed the ET-20-A transmitter at Poor's direction , omitting to 
mention that Poor had directed him to convert an ET-20-A to an ET-21-A 
(apart from the fact that it was Gail Cross and not he who had actually in- 
stalled the transmitter). In the affidavit he swore that the transmitter 
output was about 28 watts, in testimony that it was 30 and 40 watts. He 
recited only that "ta homemade folded unipole antenna” was used, the im- 
plication being that this antenna was used throughout the tests covered by 
the developmental report, and failed to state that the authorized 200-509 
antenna was installed on April 28, 1958, and used thereafter. | ‘The affidavit 
does nothing to cause one to believe in Fair's unbiased disposition toward 
Poor. This view is reenforced when one considers the avidity with which 
he seized on alleged collateral violations and laid them at Poor's door, 
though in several instances with indifferent or no success (see Pars. 27 
and 28, findings of fact). Nevertheless, as already indicated, whether 


Fair's excesses were engendered by pure malevolence or can be more 
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charitably regarded, the basic protest must succeed. No matter how vehe- 
mently Poor berates Fair (or, as Fair might perhaps say, vilifies him), 

or invokes the doctrine of falsus in uno, the case against Poor, established 
largely through his own testimony, is not nullified. Poor's outraged pas- 
sages -- especially in his reply -- against one who he unquestionably feels 
has treated him treacherously are understandable , but on the record here 
they cannot alter the result. 
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3. If Fair's affidavit is evasive and incomplete , Poor's developmental 
report is undoubtedly misleading. It is silent on the purported conversion 
of the ET-20-A to an ET-21-A, but from it one would assume that the base 
station transmitter was an original factory model ET-21-A. Where Fair's 
affidavit ignores the 200-509 antenna, the report says nothing of the unau- 
thorized antenna's use in the tests of April 22, 24, and 25,1958. The fact 
that Poor did report the change of the mobile transmitter frequency to an 
unauthorized 158.67 mc does not mitigate the consequences of the misrepre- 
sentation, implied if not express, regarding the antenna. No matter how 
much credence one puts in Poor's plea that he felt he was within the Rules 
because he was in "substantial" compliance, it is impossible to justify Poor's 
concealment of a material fact. Poor could not be the judge of what he would 


disclose to the Commission or keep to himself 2/ The Commission's ability 


to evaluate the tests was seriously prejudiced when it was not furnished in- 
formation of all the conditions under which they were held. It will not do 
for Poor to claim that he was merely taking advantage of every golden 
moment until the 200-509 was delivered to see if further tests and invest- 
ment were warranted. The report to the Commission, on the April 22, 24, 
and 25 tests, was that "No report of our tone presence has been made by 
any service," patently an attempt in its own right to convince the Commis- 
sion of the practicability of Poor's proposed operation. The Commission 
would of course regard as more significant a report that no interference 
resulted from the use of a 5.8 db gain antenna than if it knew that a 
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unity-gain antenna had been used. It may be assumed that Poor considered 
the tests for the 37 dbu contour basic and of the greatest significance in 
the appraisal of his application; and it is true that determination of that 
contour was made on the authorized frequency and antenna. But this does 
not affect the misrepresentation Or concealment regarding the antenna. 
Poor proposed a 5.8 db gain antenna for his regular operation. | As already 
implied, a report of no interference from an operation with a unity- gain 
antenna is inconclusive and misleading, and no forecast of operation with 

a high-gain antenna. That an accurate determination of interference pos- 
sibilities is important in the common carrier field where frequencies are 
assigned on an exclusive interference-free basis, for service to the general 
public, need not be labored. 


Even granting that Poor in good faith believed he was in substantial 
compliance with the Rules in making a test run on an unauthorized fre- 
quency, it is obvious that he was mistaken. Only the Commission can 
authorize the use of a particular frequency (see Sec. 308(b) , Communi- 
cations Act of 1934). 


[691] 

4. There was a control point for the Paleto Hill base station at Poor's 
office in Bakersfield. Poor had not applied to the Commission for this con- 
trol point, nor had the developmental license authorized it. The license 
specified the control point as "Same as base station location." It must be 
concluded, therefore, that operation at the office control point was unli- 
censed, in violation of Section 301 of the Communications Act. Rule 21.518 
provides for the use of a mobile station frequency for a contra station 
under certain conditions, one of which is that a proper application be made 
to the Commission. The control point was also in violation of Rules 21.108 
and 21.110, as the antenna was not directional and had vertical polarization. 
The Poor office control point could itself be controlled from Your Girl Fri- 
day's office in Bakersfield. None of these facts were revealed by the unin- 


formative statement in the developmental report that "Base equipment was 
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wired as 2 mobile repeater to facilitate the monitoring of the receiver for 
long periods of time.” 

5. Onthis record it would be impossible to conclude that the base 
transmitter was an ET-21-A. Giving the utmost credit possible to Poor's 
own testimony, at the farthest it could only be held that he had ordered the 
conversion of the ET-20-A. It was not established, however, that the con- 
version had actually been carried out. Poor never examined the interior 
of the transmitter to see if the indispensable split-stator condenser had 


been added by Fair. He knew the transmitter was not emitting the power 


to be expected from an ET-21-A. So far as his observed physical mani- 


festations of the transmitter are concerned, his vulnerable assumption 
(see Par. 16, findings of fact) that during the test he was dealing with an 
ET-21-A rests on his measuring 118 watts input power. The fact that Fair 
at one time measured 40 watts output (with a meter which may be inac- 
curate unless calibrated within a short time of the test) was apparently 
not known to Poor until Fair testified to it at the hearing. In the light of 
all the circumstances, there is, at the least, so much doubt, Poor's belief 
being based on some shaky assumptions and not on personal knowledge , 
that Fair's testimony, stated to be on his own knowledge, that the trans- 
mitter was not an ET-21-A, remains essentially unrefuted. The burden 
of establishing the "facts and circumstances" of the test operations was 
on Poor (Issue No. 1). From the foregoing it must be held that he did not 
discharge that burden. 


[692] 

6. But even though it cannot be concluded that the transmitter was 
an ET-21-A, there is still the question whether Poor was justified in re- 
porting to the Commission that an ET-21-A was used. Under all the facts 
here - the order for conversion, the imperfect operation of the transmit- 
ter, of which Poor knew, and Poor's failure to make sure that the trans- 
mitter had been converted - the only conclusion that can be drawn is that 
Poor was not warranted in reporting as he did. What appears to one like 
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the Commission, not knowing the facts, to be a straightforward statement 


of a simple occurrence -- that an ET-21 -A was used -- degenerates, when 
the facts are known, into a misleading assertion. Poor should, at least, 
have reported that he had had an ET-20-A converted, so that the Commis- 
sion's staff, if it thought further inquiry indicated, could have directed ques- 
tions to Poor to assure itself that the conversion was properly ‘performed. 
As it was, the Commission was lulled into the mistaken belief that the test 
was conducted substantially as authorized in the developmental license. 
7. Although all the other alleged violations attributed to Poor by Kidd 

were not established (Pars. 23 to 29, findings of fact) , the findings of Poor's 
disregard of statutory and regulatory requirements on other occasions in- 
dicate that the present matter is not merely a single, isolated infraction, 
but is consonant with an attitude toward regulatory restraint manifested by 
him at other times. Though there were not enough acts shown to justify 
a conclusion that there was a “pattern i a propensity toward a deliberate 
neglect of, or apathetic concern with, his obligations toward the Commis- 
sion, is clearly to be imputed to Poor. But as indicated in Par. 29, find- 
ings of fact, the decision would have to be against Poor even without taking 
the other violations into account. | 

8. It cannot be concluded otherwise on the foregoing than that Poor 

is chargeable with willful and knowing violations, misrepresentations and 
concealments. It is not necessary to determine whether, as protestant 
intimates (Par. 13, proposed conclusions) , "an applicant who engages in 
such violations and then conceals them from the Commission, can possess 
sufficient technical qualifications to be a common carrier licensee 3" for it 
is obvious that Poor has not been able to establish that he is qualified in all 
respects contemplated by the inquiry under Issue No. 5. Poor's good repu- 
tation in the community has been taken into account, but it cannot overcome 
the evidence of specific violations adduced here. The need for candor in 
dealing with the Commission is too well established to need citation. The 
importance of accurate reporting of the conditions under which test opera- 


tions were conducted was known to Poor. He ignored, if not flouted, the 
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Commission's concern. It is concluded that he has not shown himself 
qualified to receive the common carrier construction permit for which 
he has applied. In order to make it clear that the 


[693] 
Hearing Examiner has restricted his determination of Poor's qualifica- 


tions solely to the ultimate conclusion in issue here and within his authority -- 


Poor's qualifications to get the grant in this docket -- it is emphasized 
that the above ruling was not intended to be a proscription against Poor's 
general ability to remain a Commission licensee. 

9. Accordingly , because the public interest , convenience, and neces- 
sity would be served thereby, IT IS ORDERED, This 20th day of January, 
1960, that unless an appeal from this Initial Decision is taken by a party 
or the Commission reviews the Initial Decision on its own motion in ac- 
cordance with the provisions of Section 1.153 of the Rules, the protest of 
Kay Kelso Kidd is GRANTED; the action of the Commission, on June 18, 
1959, in granting without hearing the construction permit for which ap- 
plicant applied, as above captioned, is SET ASIDE; and the application of 
Thomas R. Poor, d/b as Kern Radio Dispatch (File No. 1596-C2-P-58) 
is DENIED. 


/s/ Herbert Sharfman 
Hearing Examiner 
Federal Communications Commission 


[SEAL] 


Released: January 20, 1960 and 
effective 50 days thereafter, 
subject to the provisions of the 
Rule cited in the ordering clause 
above. 


(Appendix attached) 
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AFFIDAVIT 

I, Marvin Fair, under oath, state that: 

(1) Iwas employed by Thomas Poor, 815 24th St. Bakersfield, Cali- 
fornia from February 1957 to October 1958. 

(2) I installed, at Mr. Poor's direction, the equipment which was used 
for test operations under developmental license KMD 993. 

(3) This equipment consisted of: General Electric 25 Watt Type No. 
ET-20A transmitter. The power supply was a General Electric, Type EP- 
2-F, in which one of the two high voltage power transformers was discon- 
nected as it was burned out. This resulted in lower voltage output. 

(4) The power output measured with a Bird Thru-line wattmeter con- 
nected at the output of the transmitter was approximately twenty-eight (28) 
watts. This was fed to about fifty (50) feet of RG-8U coax transmission line. 

(5) The transmission line was connected to a homemade folded uni- 
pole antenna which was mounted on top of a television antenna test trailer. 
The receiving antenna was a mobile type diapole mounted below the trans- 
mitting antenna. 

(6) The test station on Paleto Peak was connected to operate as a 
repeater. : 

(7) The control station on the mobile frequency was a Goreeal Elec- 
tric Type ET-20A transmitter with an EP-2E Power supply , twenty-five 
watt output and was located at Bakersfield Electronics, 815 24th St., Bakers- 
field, California. This station was used to dispatch service calls to their 


various service trucks and run their FCC engineering tests. 


(8) The field tests were conducted with a mobile unit reading Ist 


limiter voltage as a strength indication. 
To the best of my knowledge and recollections the above > facts are true. 
/s/ Marvin Fair 
Subscribed and sworn to before me this 6th day of July, 1950. ‘ 
Notary Public /s/ Carol F. Bloom 
My Commission expires 4-16-62 
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[Rec'd. February 19, 1960] 


[ 697] 
EXCE2TIONS OF KERN RADIO 
DISPATCH TO INITIAL DECISION 
* * * * * 


1. To the examiner's failure to find in $11 that the developmental 


test transmitter delivered "40-some watts" and that the developmental 
authorization did not specify any power other than input power. (T., 58, 
392, 484.) | 
* 
[ 702] 
27. To the examiner's unsupported conclusion in $2 that he 
decided the case on the basis of Poor's testimony. See the following: 
a 7, "There is direct conflict between the testimony of 
Poor and Fair... ." . 
[ 702] 
"Fair testified... ." 
"He [Fair] testified... ." 
"Fair testified... .' 
"Fair [testified] however eet he] learned, 55 
',.. he [Fair] testified... .’ 
"Fair further testified... ."' 
, “Fair did not recall... ." 
"Fair also testified... ." 
"Fair agreed... ." 


"Fair described... .' 
". . . which, according to Fair. .. ." 
"Fair also testified... ." 

. he [Fair] determined. ..." 
"Fair testified... ."- 
"Fair's supposition. .. ." 

', ,. prompted by his [ Fair's] recollection. 4 AaaY 


',, . as ordered by Fair... ." 
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[ 703] 
Ss. 13, "There is another conflict of testimony as to 
whether Poor instructed Fair. . - any 
t , "Fair testified... ." 
: "There is no contradiction of Fair's testimony. - - aN 
Footnote 2, "An instance of Fair's testimony. .- ." 
- Footnote 2, "Perhaps Fair felt... ." 
, "Fair [testified that he] dismantled it... ." 
, "Fair [testified that he] changed the strips. - - ae 
", , . Fair [ testified that he] did not do anything. - - on 
, "Fair [testified that he] used the developmental 


WY 
ee 


, "Fair's testimony is to the effect... ." 
1. , thekwegupRais]|.reported. - - au 
tr. . he, Fair, apparently determined... ." 

, "Fair testified... ." 


[704] 


ff. : , Poor did not contest this [Fair's] testimony... ." 


ge. 28, ".-- the only testimony is Fair's..." 
hh. 5, (conclusion), "Fair's testimony .. . remains ess~- 
entially unrefuted.” 


* * * * 


[ Certificate of Service] 


[Rec'd. February 19, 1960} 
[ 733] 
EXCEPTIONS OF RADIO DISPATCH ENGINEERING COMPANY 
Protestant, Radio Dispatch Engineering Company, excepts to the 
following portions of paragraph 1 of the conclusions of the Examiner's 


9 [ 749] 
initial decision in the above-captioned matter, issued January 20, 1960, 
as unsupported by the record or the findings of fact: 
(a) "1. Opponents of the protest procedure might find in 
this case persuasive arguments for their side. A former employee, 
apparently well treated during his employment but nursing some 
vague grievance, tattles to his employer's competitor. The com- 
petitor eagerly seizes on the revelations and ostensibly asa 
private attorney general protests a grant to his rival i in order to 
maintain his area monopoly. And there is a not unfounded suspicion 
that the informer, also, is not solely motivated by a disinterested 
concern for the public interest, but that he has his own fish to fry 
in the way of profitable business relations with protestant." 
(b) The last sentence of paragraph 1 of the conclusions, with 


the exception of the statement "'... the protest itself is well-founded." 
* * * * * 


[ Rec'd. August 12, 1960] 
[ 749] 


PETITION TO REOPEN HEARING RECORD | 
TO SHOW POSSIBLE PERJURY BY APPLICANT 


Kay Kelso Kidd, d/b/a Radio Dispatch Engineering Company, 
protestant in the above captioned matter, hereby petitions the Commission 
to reopen the record for the introduction of evidence, not available at the 
hearing, which it is believed will, on the basis of the evidence below set 
forth, conclusively demonstrate that the applicant herein, Thomas R. Poor, 
committed perjury when testifying under oath before the Hearing Examiner. 
In support of this petition, the following is shown: 

1. The record herein was closed on December 4, 1959 after 
three and one-half days of hearing before Examiner Herbert Sharfman. 

In his decision released January 20, 1960, the Examiner denied Poor's 
application, concluding that "he has not shown himself qualified to receive 


the common carrier construction permit for which he has applied." i 


[ 749] 
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It is clear from the Examiner's decision that he concluded that Poor had 
not established his character qualifications. 2/ oral argument on Poor's 
exceptions was held on July 28, 1960; and the following day the Commission 


announced the issuance of instructions 


1/7 “ 
=/ See paragraph 8 of the Examiner's conclusions. 


2/ Issue No. 5 required Poor to establish his character qualifications: 


"5, To determine whether Applicant has the necessary technical, 
financial and character qualifications to be a common carrier 
station licensee." 


[ 750] 
directing preparation of documents looking toward granting Poor's appli- 
cation. The transcript of the oral argument indicates that the Commission 
appeared to view the violations established by the record as showing only 
carelessness or neglect on the part of Poor rather than bad character. 
(Tr. 631, 643) 

2. Since this case stands or falls on Poor's character, it is im- 
perative that the Commission should have before it all facts bearing on 
his character, including the credibility of his testimony in the hearing. 
For this reason we are again calling to the Commission's attention the 
fact that Poor appears to have lied when he stated several times in his 
hearing testimony that he had no remote control point for his Business 
Radio Service station. This was of course a material mis-statement of 
fact since the remote control point, if it existed, would have been totally 
unauthorized. 

3. Thus Poor testified: 

(a) "Q. You testified also on direct that you are a licensee 
of a business radio system? 
Yes, sir. 
Which consists of 3 authorizations? 
Yes, sir. 
And the base station is located where?" 
(Tr. 144) * * * 
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"Q. Where is the base station? 
A. At Pheasant Mountain. 
Q. And how is it controlled? 
A. By radio. 
Q. And the control station is located where, in 


your office ? 
A. 815 - 24th Street, Bakersfield, California. 
Q. And what are the control points for this station ? 
A. Our office only at 815 - 24th Street. | 
Q. Do you know whether there is another control 
point authorized? 
A. There is not. I don't know if there is one author - 


L209 eee 


ized, but there are no other control points. 
Q. Are there any dispatch points? 


A. There are -- may I clear that, sir? We have 
handsets or dispatch points within the shop location. 
[ 751] 
At no other location? 
At no other location." 

(Tr. 145 - 146) 

(b) Now if a man who is out on a call after the office 
is closed, and let's assume that the man has a 
mobile unit in his service truck -- could he 
communicate through your base to any of your 
business radio service facilities?" _ 

(Tr. 530) * * * 

How could this mobile unit communicate or 

could it communicate after your office is closed? 
To whom, sir? To another mobile unit, yes. 
Yes. 

Yes. 
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To another mobile unit? 
Yes. 


Now suppose he wants to communicate with the 


telephone answering service ? 
He would have to drive over there and go in the 
door and talk to them. 


You don't have a control point? 


+ No. 


Did you ever have a control point? 

We did prior to their change of location. 

Was that control point for the business radio service 
station ? 

Yes. 

When did they change the location? By "they" 

I mean the telephone answering service which I 
believe is called Your Girl Friday ? 

I don't know exactly what the date was. 

And after they changed the location -- incidentally, 
where was the location changed from ? 

The location was about the 1400 block on 18th 
Street. It was changed to I believe the address 
now to be California Avenue. 


MR. JORGENSEN: Both in Bakersfield ? 
THE WITNESS: Both in Bakersfield. 
BY MR. BLOOSTON: 


Q. 
A. 
Q. 


A. 
Q. 
A. 


Would 1222 be a more correct address ? 
It might be sir. 
And after the telephone answering service moved, 


the control point was not moved ? 
Yes, no, no, sir. The control line was moved. 


What would that do? 
That allows certain supervisions between my office 
and the answering service if we want them. 


(Tr. 530-533) 
(c) 
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Are you saying that that gives them a dispatch 


point? 


No, sir. 


[ 752] 


What is the supervision for? 

Shortly after the answering service moved and 
this service did cost me $20 a month to have 
the radio answered at night, which I felt was 
more than it was worth, more than I needed it 
for, but shortly after the answering service 
moved to the new location, we had a considerable 
amount of trouble with one particular door being 
opened at night and our files being opened. 

We therefore installed a home made burglary 
alarm system and asked the answering service 
to notify us if the thing went off, and this was 
using the audio amplifier of our radio receiver 


to announce the tone at the answering service. 


Mr. Poor, you testified that a control point 
licensed to you in the business radio service was 
located at the answering service at 1417 - 18th 
Street, Bakersfield, California. Do you recall the 
call sign that was used? : 

At the control point ? 

Yes. 

At a particular time. Iam thinking I don't know 
what particular time that you are interested in. 
Was there more than one call sign used there? 
Yes. 


68 
"Had you ever used the call sign KMY61? 
Very likely. 
You also testified that the answering service 
changed its location ? 
Yes. 
Was the control point moved ? 
No. 

" Ig the control point at the same location now at 
1417 - 18th Street? 

- ‘There is no control point at this time except in 
our office. 

- And one other question. Can you explain what you 
mean when you say that the control line was moved? 
Yes. This particular physical wire is hired from 
the telephone company from my location to another 
location. This was moved. 

It was moved to a different location ? 

Yes. 

Can you tell us whether that control line was used 

as a control point in connection with the transmitter ? 


This was after it was moved. 


Not to my knowledge. It was contemplated but at 

the time that it was moved we were going to use 

the remote control facility or the cabinet that operates 
this thing at another location. Then later again we 
used it for the purpose I have already testified, and 
since then I haven't found any use for it. 


[753] 


Q. Can you tell us where it was moved to? 
A. No, not specifically. 
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Q. Do you recall who moved it? 
A. Ihave reference to moving, that is the control 

cabinet was sold or leased to some party. 
MR. SPECK: That is all the questions I have, 
Mr. Examiner. 
THE WITNESS: Mr. Speck, if I may, my eee on-- 
MR. JORGENSEN: Just a minute, let's ask the examiner 


if you may. 
PRESIDING EXAMINER: Yes, surely, go ahead. 
THE WITNESS: My question of your call sign, sir, 
is at a time I believe October 1958. We changed from 
call sign 11W 0049 to KMJ821, KMY61 and KD7931. 
BY MR. SPECK: 
It is in the record exactly when this was moved, 


Mr. Examiner ? 
It is not in the record the exact date it was moved. 
Can you tell us when it was moved? — 


I can only tell you that for at least 7 months we 


have not used any control point. 
Was it moved prior to November 1958? 


The control, sir? 

Yes. 

I don't believe so. I think the answering service 
was still at its original location of 18th Street at 

that time. 7 

When did you discontinue the use of this control 

point? 


When the answering service changed locations. 
We did not go back over to install our facilities 


until we had another use other than controlling 
radio for them. 
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Q. What date was that approximately or specifically 
if you can pinpoint it? 
A. Lam estimating that it was -- I have to reconstruct 
this. It should have been probably April or May 


of this year. 


Q. And it is no longer used as a control point ? 
A. Itis not used as a control point. We contemplate 
its reuse possibly." 
(Tr. 563-566) 

(4) "MR, BLOOSTON: In connection with the questions 
that Mr. Speck was asking. When you moved this 
control line -- 

THE WITNESS: The telephone company moves this. 
MR. BLOOSTON: When the telephone company moved 
the control line from 18th Street to 1222 or whatever 
number it is, 1200 block of California Avenue when the 
telephone answering service moved, was it possible 
then to control your transmitter by means of the control 
line from the telephone answering service ? 

THE WITNESS: Had we attached the proper equipment 
on that end of the line, yes. 

MR. BLOOSTON: Was the equipment attached ? 

THE WITNESS: No, sir. 

MR. BLOOSTON: Was the equipment on the premises 


of the telephone answering service, the proper equipment ? 
* * * 


[ 754] 


"MR. BLOOSTON: What I am asking you, you said that 
the control line was moved. I am asking you whether 
the control equipment which is a console -- isn't it? 
A. Yes, sir. 
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Q. Whether the console was also moved from 18th 
Street to the 1200 block of California Avenue? 
A. Not to my knowledge." 
(Tr. 567-568) (Emphasis added) 
4, The fact is, however, that when the above testimony was given 


Poor did have an unauthorized control point for his Business Radio 
Service station on the premises of the above-mentioned telephone answer- 
ing service at 1222 California Avenue, Bakersfield, California. This 

fact is attested to in the attached affidavit (Exhibit 1) of Kay Kelso Kidd, 
the original of which was submitted to the Commission in a pleading 

filed December 21, 1959. 3/ It is inconceivable that Poor would not have 
known of the existence of this control point. But it is entirely conceivable 
why he would deny it. For in light of all the other violations admitted and 
proved, this additional one might have tipped the scale against him. 

5. Moreover, it is understood that the Commission's Field 
Engineering & Monitoring Bureau in the latter part of December of 1959 
investigated Poor's unauthorized control point on the premises of the 
Your Girl Friday telephone answering service and other matters connected 
with his Business Radio Service operations. In connection with this invest- 
igatigation, Mr. Wallace of the Commission's Los Angeles field office 
was supplied with a letter from Miss Lena Shouse Darby, a former tele- 
phone operator of Your Girl Friday, who operated the mentioned remote 
control point at 1222 California Avenue. This letter, now in the Commiss- 
ion's files, is reproduced in the attached Exhibit 2. 


: 2 2 =. 2 . : 

3 This affidavit was attached to Kidd's pleading entitled "OPPOSITION 
OF RADIO DISPATCH ENGINEERING COMPANY TO 'PETITION FOR 
COMMISSION DIRECTION THAT THE RECORD BE CERTIFIED TO IT 
FOR FINAL DECISION". On page 11 of this pleading there is an alle- 
gation that Poor gave false testimony on this subject, citing transcript 
pages 146, 564 and 566. 
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6. A review of Poor's testimony above quoted in the light of 
Exhibits 1 and 2 will demonstrate that, by actual count, Poor denied ten 
times the existence of a control point which Mr. Kidd saw four days later 
and which, as Miss Darby advised the Commission, was there all the 
while. This not only establishes a prima facie case of perjury, but con- 
clusively shows that repeated perjury was committed by Poor, although 
he had several opportunities during the course of the cross examination 
to place the true facts in the record. If Poor's testimony concerning the 
existence of an unauthorized control point is to be a deliberate falsehood, 
the Commission certainly would not want to reward such a shocking abuse 
of its processes by granting him a license. 

7. It seems clear that the Commission was sufficiently disturbed 
by the alleged violations brought to light by the hearing herein to initiate 
an independent field investigation. As mentioned, it is our understanding 
that the investigation went beyond the unauthorized control point matter. 
We naturally do not have access to the Commission's investigatory records. 
Our petition must, therefore, rest on Mr. Kidd's affidavit and Miss Darby's 
letter. But the Commission's staff, in its response to this petition, can 
draw on all the material gathered in the field investigation or otherwise 
filed with it and apprise the Commission accordingly. 4 But even if the 


Commission's field 


7 ae te 

= Thus, as recently as August 1, 1960, Desert Irrigation and Pump Co., 
Bakersfield, California, filed a sworn statement with the Commission in 
answer to certain interrogatories concerning alleged unauthorized opera- 
tions which concern Mr. Poor. Among other things, the statement alleges: 
"Mr. Poor gave us the impression that his relay station operated legally 
as a type of common carrier and that he would bill us fifty dollars per 
month for relay station services." The use of Poor's private radio sta- 
tion for such purposes, contrary to the Commission's rules, was one of 
the violations brought out in the hearing. (Tr. 538) But the Examiner 
found (par 26 of his decision) that a firm finding could not be made re- 
garding such practices "in the state of the record”. 
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investigation established no more than that a perjury may have been 
committed by Poor, this alone would be enough to require the reopening 
of the hearing record herein for the introduction of the results of the 
Commission's field investigation and the ascertainment, through the 
accepted adjudicatory processes, where the truth lay. The seriousness 
of the alleged offense requires nothing short of this course of action 
before a final disposition is made of Poor's application and the instant 
protest. 


8. Accordingly, it is requested that the record herein be re- 


opened for the purpose above described. 
Respectfully submitted 


RADIO DISPATCH ENGINEERING 
COMPANY 


By /s/ Jeremiah Courtney 


By /s/ Arthur Blooston - 
Its Attorneys 
908 - 20th Street, N.W. 
Washington 6, D.C. 


August 12, 1960. 
[ Certificate of Service] 
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EXHIBIT 1 


County of Kern ) 
State of California ) 


Kay Kelso Kidd, being first duly sworn, on oath, deposes and says: 
1. That on the evening of December 8, 1959 he had the occasion 
to visit the premises of a telephone answering service known as "Your 
Girl Friday," located at 1222 California Avenue, Bakersfield, California; 
2. That during his visit he observed, in the office of this tele- 
phone answering service, several remote control consoles used for remote 


ss 


control and dispatching of mobile radio systems; 
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3. That he was informed by the owner of the telephone answering 
service that one of these remote control consoles constituted a remote 
control of a Business Radio Service system licensed to Thomas R. Poor, 
doing business aS Bakersfield Electronics; 

4, That he was informed that this remote control console was in 
operative condition, and he was also informed that it had been used, 
just the evening before, by one of Mr. Poor's employee's. 

5. That the foregoing is true and correct to the best of affiant's 
knowledge, information and belief. 

/s/ Kay Kelso Kidd 

Subscribed and sworn to before me this 18th day of Dec., 1959. 
Notary Public /s/ Joan Dee Barrett 
My Commission expires October 18, 1963. 
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EXHIBIT 2 


Bakersfield, California 
December 26, 1959 


Federal Communications Commission 
Washington, D.C. 


Gentlemen: 

Concerning the remote control of Bakersfield Electronics (Mr. 
T.R. Poor) operated by the answering service owned by Bette Tanner 
and called "Your Girl Friday" I would like to make the following state- 
ments. 

1. The last time I was employed by Bette Tanner as an operator 
was from approximately January 12, 1959 to June 15, 1959. The first 
time I was employed by Bette Tanner was during 1958 and the business 
address was 1417 18th Street where we operated the remote control of 
Bakersfield Electronics. 
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2. Iwas, therefor, familiar with the Bakersfield Electronics 
remote control and operated it on several occasions at the i address 
(1222 California Avenue). 

3. The Bakersfield Electronics control was Gperated after busi- 
ness hours and at night. However, if necessary, it was operated during 
business hours. 

4, The call letters the answering service used were K.M.J - 828 
Control 2. 


/s/ Lena Shouse Darby — 
1134472 


[ Rec'd. August 22, 1960] 
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RESPONSE OF CHIEF, COMMON CARRIER BUREAU 
TO PETITION TO REOPEN HEARING RECORD TO SHOW POSSIBLE 


PERJURY BY APP LICANT 

The Chief, Common Carrier Bureau, supports the Petition to 
Reopen the Hearing Record to Show Possible Perjury by Applicant, filed 
herein by the Protestant on August 15, 1960. 

1. As stated in the petition to reopen the record, the' ‘Commission's 
Field Engineering and Monitoring Bureau did conduct certain investiga- 
tions which would tend to have a bearing on Mr. Poor's statements under 
oath, that no control point existed for his business radio facility ata 
telephone answering service called "Your Girl Friday" at Bakersfield, 
California. This information came to our attention in part after the 
hearing record was closed in this matter and in part on February 17, 1960, 
about a month after the Hearing Examiner's initial decision herein. Since 
the initial decision looked to the result recommended in the Bureau! s 
proposed finding of fact and conclusions and the findings of the Examiner 
seemed to be amply supported, it was believed that further evidence 

would be unnecessarily cumulative. However, since the Commission’ Ss 

instruction issued on July 29, 1960 (Report No. 115), would reverse the 
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Examiner, the new evidence referred to in the petition would appear to 
be particularly relevant and could have a material effect on the proposed 
decision. Specifically the allegations are pertinent to Issue 5 of the 
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Commission's Order designating this case for hearing, which is as follows: 

5. To determine whether Applicant has the necessary technical, 

financial and character qualifications to be a common carrier 
station licensee. 

Accordingly, it is requested that the Commission reopen the record 
herein; stay its proposed issuance of a final decision in accordance with 
the instruction contained in Report No. 115, dated July 29, 1960; and that 
if the record is reopened, the case be remanded to the Hearing Examiner 
for further findings and conclusions. 

Respectfully submitted, 


John J. Nordberg, Chief 
Common Carrier Bureau 


By: /s/ Byron E. Harrison, Attorney 
Common Carrier Bureau 


[Certificate of Service] 


[ Rec'd. August 30, 1960] 
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REPLY TO COMMON CARRIER BUREAU SUPPORT 
OF REQUEST TO REOPEN THE RECORD 


Comes now Thomas R. Poor, d/b as Kern Radio Dispatch ("Poor"), 


and respectfully submits the following in reply 1 to the Common Carrier 


Bureau support of a request seeking a reopening of the record in this 


proceeding: 
Exhibit A - Affidavit of Bette Tanner, dated August 25, 1960. 


x [772] : 


Exhibit B - Affidavit of Thomas R. Poor, dated August 24, 1960. 
Exhibit C - Affidavit of Delbert Gail Cross, dated August 24, 1960. 
Exhibit D - Affidavit of Bruce Dale Jones, dated August 24, 1960. 
The annexed affidavits are self-explanatory. The Bureau has 
correctly characterized the matters to which these affidavits are 


z rf , : : 

i, Kidd's petition to reopen the record was filed with the Commission 
on August 12, 1960. The Bureau filed a pleading entitled Response" 

on August 22, 1960. Under the Commission's Rules, Poor has five days 
for the filing of a Reply to the Bureau's pleading which period, in view 
of the three days mailing period and the intervening week-end, does not 
expire until August 31, 1960. 
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directed as "cumulative" evidence of facts in the record of the proceeding 
which were before the Commission in this proceeding at the time of oral 
argument before it. The subject of the pleadings deals with a remote 
control point at 1222 California Avenue, Bakersfield, for a Business Radio 
Station. In this connection, it is to be noted that the Tanner affidavit 
establishes, among other matters, the fact that Lena Shouse Darby, whose 
unsworn letter was submitted with the Kidd petition, was on December 26, 
1959 (the date of the unsworn letter) an employee of Kidd. : 

Ag stated in the prior pleading filed by Poor in opposition to 
the requests for a reopening of the record, "there must be administrative 
finality to estop Kidd from continuing his now well-established pattern 
of harassment of Poor for purposes of protecting his own monopoly 
position in the Bakersfield area." The costs incident to the filing of the 
prior pleading and these affidavits make self-evident the fact that Poor 
has expended and must continue to expend large sums of money to defend 
himself from Kidd's continuous harassment. Kidd's last ditch request 
for a reopening of the record for cumulative matter not constituting 


[772] 
78 

"new evidence" would surely obstruct rather than serve the ends of 
justice and the orderly dispatch of the Commission's business. (See, 
Mackay Radio & Telegraph Co., Inc., 8 RR 1167 (1955). 

Accordingly, Kidd's petition and the Bureau's request for a 
reopening of the record must be denied. 

Respectfully submitted 


THOMAS R. POOR, d/b as 
KERN RADIO DISPATCH 


August 30, 1960 By: /s/ Norman E. Jorgensen 


[ Certificate of Service] 


—————_—$_—————————— 
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EXHIBIT A 


AFFIDAVIT IN REPLY TO AFFIDAVIT OF 
KAY KELSO KIDD DATED DECEMBER 18, 1959, AND 
THEREAFTER FILED IN THE ABOVE ENTITLED MATTER 
IN SUPPORT OF PETITION TO REOPEN HEARING RECORD 


IN SUPPORT OF PETITION TO eo 


STATE OF CALIFORNIA ) oe 
COUNTY OF KERN ) a 


BETTE TANNER, being duly sworn, deposes and says: 

That she is the owner and operator of a telephone answering service 
known as "Your Girl Friday" located at 1222 California Avenue, Bakers- 
field, California; and 

That she has been supplied with a purported copy of the above 
mentioned affidavit of KAY KELSO KIDD which as part of Paragraph 4 
thereof recites as follows: 

"He was informed that it had been used, just the evening 
before, by one of Mr. Poor's employees." 
That in reply to said quoted portion of said Affidavit affiant states as 
follows: 
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1. That prior to the 8th day of December, 1959, affiant had in her 
employ a certain MRS. LENA DARBY which said employment was 
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terminated several weeks prior to said 8th day of December, 19 59, and 
thereafter said MRS. LENA DARBY became the employee of the said 
KAY KELSO KIDD; and thereafter, affiant is informed and believes, 
that the said MRS. LENA DARBY informed the said KAY KELSO KIDD 
that there was a unit among the facilities of ''Your Girl Friday" on 
which was inscribed the common business name of the said ae 
R. POOR; and 

2. Said KAY KELSO KIDD thereupon assumed that said unit 

being used contrary to the rules of the Federal Communications 

Commission; and 

3. That commencing several days prior to the said 8th sak of 
December, 1959, the said KAY KELSO KIDD made numerous telephone 
requests of affiant wherein he requested private conversation with 
affiant in the absence of other witnesses. He stated the subject of the 
‘conversation was to be the sale by affiant to him of affiant's said 


business; that at the time of said conversation affiant stated that her 
business was not for sale; and : 

4. That on the evening stated as the date of the conversation in 
the said affidavit of KAY KELSO KIDD hereinabove referred to, affiant 
was on duty at her said place of business and prior to said conversation 
the said KAY KELSO KIDD did: | 


A. Place a telephone conversation to affiant from a premises 
immediately across the street from affiant where he had a view of the 
exits of affiant's place of business; and 

B. In said telephone conversation he Eee a private 
discussion with affiant, and when he was told that some of affiant's 
employees were still on duty, he stated that he would wait until they 
had left; and ; 

C. He waited considerable time until all of said employees 
of affiant had left and then entered affiant's premises; and | 

D. He never did disclose that his purpose was to obtain 
information for the affidavit hereinabove mentioned; but 
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E. He insisted that he intended to buy affiant's business. 
In order to be congenial, affiant laughed and repeated that while her 
business was not for sale she agreed with the old adage that everything 
can be purchased for a price; and 

F. Thereafter the said KAY KELSO KIDD commenced to 
examine all of the equipment in the premises and questioned affiant as 
to whether all of the units in said place of business were in workable 
condition and usable; that affiant's reply to said questions inquiring as 
to the mechanical fimess of such equipment was that they were all usable, 
and in this connection it is affiant's recollection that at said time she 
stated that she had personally used such equipment within such recent 
time as to know that it was mechanically fit; and 

G. At no time during said conversation did the parties dis- 
cuss the third party that was using said unit inscribed with the said 


common business name of THOMAS R. POOR, which said third party's 
name was FERGUSON AND BOSWORTH and which said use by said 
FERGUSON AND BOSWORTH had been terminated several weeks prior 
to said 8th day of December, 1959; 

5, That affiant does not recall the exact language used in the 
said conversation between affiant and KAY KELSO KIDD hereinabove 
referred to and regrets that no other persons were present that might 


be able to recall such conversations. However, affiant is positive and 
sure that she did not intend to and that she in fact did not, say anything 
that would justify MR. KAY KELSO KIDD in believing that she had stated 
that on the evening prior to the said 8th day of December, 1959, she used 
the unit in question in a conversation with an employee of MR. THOMAS 
R. POOR; and 

6. That affiant is the only person owing an interest in "Your Girl 
Friday" and must be the person referred to in the affidavit of MR. KAY 
KELSO KIDD; that she believes the conversation referred to in said 
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affidavit of KAY KELSO KIDD is the conversation hereinabove referred 
to between affiant and KAY KELSO KIDD held on said evening in question; 
and 
", That the said KAY KELSO KIDD has made no attempt to have 
any other conversations in regard to the sale of affiant's said business 
or otherwise since said 8th day of December, 1959; and affiant is informed 
and believes and : 
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therefore states that she believes that her said conversation herein-above 
set forth with said KAY KELSO KIDD on said date in question, and arranged 
by him in the absence of other witnesses, was sO arranged for the purpose 
of establishing a foundation for deception and unjust charges in the above 
entitled matter without the knowledge of affiant; and : 


8. If affiant were called as a witness she would testify substantially 


as hereinabove set forth in regard to the conversation referred to in said 
affidavit of the said KAY KELSO KIDD hereinabove referred to. 


WHEREFORE, affiant prays that in the interest of justice, this 
affidavit be filed in the above entitled matter in reply to said affidavit 
of the said KAY KELSO KIDD, and in this connection affiant has delivered 
this affidavit to the applicant, THOMAS R. POOR, with the request that 
he cause said affidavit to be filed. 3 

DATED: August 25, 1960. 

/s/ Bette Tanner 

Subscribed and sworn to before me 


this 25th day of August, 1960. 
/s/ Richard Hosking 
Notary Public in and for said County 
and State 
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EXHIBIT B 


AFFIDAVIT IN OPPOSITION TO PETITION 
TO REOPEN HEARING RECORD 


STATE OF CALIFORNIA ) . 
COUNTY OF KERN tees 


THOMAS R. POOR, being duly sworn, deposes and says: 

That he is the applicant in the above entitled matter, and is the 
holder of radio-telephone Operator's License P2-11-10887; that affiant 
has read the affidavit of Mr. Kay Kelso Kidd dated December 18, 1959, 
which affidavit concerns itself with matters which allegedly happened 
on December 7th and 8th, 1959. 

In the month of April, 1959, transmitter KMY61 was altered to 
be a burglar alarm due to unauthorized entries into the office of Bakersfield 
Electronics, located at 815 - 24th Street, Bakersfield, California. On 
July 13, 1959, to and including November 18, 1959, the 
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control unit was loaned to another account located at 1222 California 
Avenue, Bakersfield, California. On or about November 18, 1959, the 
use of this unit as a burglar alarm was reinstated and said alteration 
rendered the unit completely inoperative as a transmitter. 

On December 2, 1959, while affiant was in Washington, D.C., 
testifying before the Federal Communications Commission, affiant 
called his office in Bakersfield, California, and asked specifically if 
such a control function existed. He was advised by his personnel that 
no such control function existed, and affiant testified in that manner. 

As set forth in the other affidavits, the telephone lines to the unit were 
completely removed on December 2, 1959, by employees of your affiant. 

Affiant returned to Bakersfield, California, on December 5, 1959, 
and personally checked the said transmitter and found that there was no 
connection between the telephone lines and Station KMY61. 
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Affiant further states, therefore, that it was impossible for 


Mr. Kidd's statement of December 18, 1959 to be in accordance with 
the actual facts of this matter. 
WHEREFORE, affiant prays that the petition to reopen hearing 
record to show possible perjury by applicant be denied. 
/s/ Thomas R. Poor 
Subscribed and sworn to before me 


this 24th day of August, 1960. 
/s/ G. M. Heredy 


Notary Public in and for said 
County and State 
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EXHIBIT C C 
AFFIDAVIT IN OPPOSITION TO PETITION 

TO REOPEN HEARING RECORD 


STATE OF CALIFORNIA ) ae 
COUNTY OF KERN ) “ 


DELBERG GAIL CROSS, being duly sworn, desposes and says: 

That Iam a holder of a radio-telephone license issued by the 
Federal Communications Commission, Number P2-11-10728; 

That affiant has read the Affidavit of Mr. Kay Kelso Kidd dated 
December 18, 1959; 

That on December 2, 1959, I received a telephone call from 
Mr. Thomas R. Poor, who was in Washington, D.C., instructing your 
affiant to verify for Mr. Poor the fact that no transmission could take 
place from a location other than 815 - 24th Street, Bakersfield, California; 
that your affiant at that time was further instructed to 
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completely disconnect the telephone line, although it was impossible for 


the transmitter to operate from the remote location; 
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On December 2, 1959, affiant removed the telephone lines com- 
pletely from Station KMYé61, rendering it inoperative; 

That the remote control termination panel and the receiver of 
KMY61 had previously been altered for burglar alarm use; that on 
December 15, 1959, the remote control console was physically removed 
from 1222 California Avenue, Baker sfield, California; 

Affiant further states that since transmitter KMY61 had been 
completely disconnected on December 2, 1959, and had been rendered 
inoperative for use as a transmitter previously, that said transmitter 
could not have been controlled or the receiver heard from any location 
other than 815 - 24th Street, Bakersfield, California, on December 7th 
or 8th, 1959, or at any time after December 2, 1959. 

WHEREFORE, affiant prays that the petition to reopen hearing 
record to show possible perjury by applicant be denied. 

/s/ Delbert Gail Cross 
Subscribed and sworn to before me 
this 24th day of August, 1960. 


/s/ G. M. Heredy 
Notary Public in and for said 
County and State 
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EXHIBIT D 


AFFIDAVIT IN OPPOSITION TO PETITION 
TO REOPEN HEARING RECORD 


STATE OF CALIFORNIA ) an 
COUNTY OF KERN ) % 


BRUCE DALE JONES, being duly sworn, deposes and says: 

That affiant has read the Affidavit of Mr. Kay Kelso Kidd dated 
December 18, 1959, which affidavit concerns itself with matters which 
allegedly happened on December 7th and 8th, 1959; 
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That on December 2, 1959, affiant personally witnessed the 
removal of the telephone lines and the complete disconnection of licensed 
transmitter KMY61. The removal of said lines rendered the transmitter 


completely inoperative; 
[ 783] 


That no transmission could have been made on Station KMyYé61 
from any location other than 815 - 24th Street, Bakersfield, California, 
on December 7th or 8th, 1959, or at any time after December 2, 1959. 

WHEREFORE, affiant prays that the petition to reopen hearing 
record to show possible perjury by applicant be denied. 

/s/ Bruce Dale Jones 
Subscribed and sworn to before me 
this 24th day of August, 1960. 
/s/ G. M. Heredy 


Notary Public in and for said 
County and State 
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Appearances 3 
Norman E. Jorgensen, (Krieger & Jorgensen) for applicant; 
Arthur Blooston, (Jeremiah Courtney, Esq.) for Kay Kelso Kidd, a/b 
as Radio Dispatch Engineering Company, protestant; Byron E. Harrison, 
Thomas G. Shack, Jr., Donald M, Bouton, for the Chief, Common Carrier 
Bureau; and Harvey S. Speck and Jack Estepp, for the Chief, Safety 
and Special Radio Services Bureau, Federal Communications Commission. 
DECISION 


By the Commission: Commissioner Bartley dissenting; Commissioner 


Lee dissenting and issuing a statement; Com- 


missioner King absent. 
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Preliminary Statement 

1. This matter involves action in a protest proceeding under 
Section 309(c) of the Communications Act of 1934, as amended. Protestant 
is Kay Kelso Kidd, d/b as Radio Dispatch Engineering Company (Kidd), 

a licensee of a two-way common carrier station in the Domestic Public 
Land Mobile Radio Service at Bakersfield, California. Kidd's protest 

is directed against the Commission's grant without hearing, on June 18, 
1959, of the application of Thomas R. Poor, d/b as Kern Radio Dispatch 
(Poor), for a new two-way common carrier facility in the Domestic Public 
Land Mobile Radio Service at Taft, California. Since Poor would serve 

a substantial area already served by protestant Kidd, they would be com- 
petitors in the rendition of like communication service. 

2. On filing of the protest by Kidd, the Commission postponed the 
effective date of its action of June 18, 1959, and designated the Poor 
application for hearing on various issues which were intended to determine 
the facts and circumstances relative to the conduct of the test operations 
authorized by the developmental license; whether any unlicensed operation 
has taken place during the conduct of such tests; 
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whether any willful and knowing misrepresentation or concealment of 
material facts by Poor have taken place in connection with the said tests 
and the report thereon; the number and type of the mobile units applicant 
had on hand, whether such units were accepted for the service proposed, 
or the cost of their conversion, as the case may be; and whether applicant 
had the necessary technical, financial, and character qualifications for 


the sought-for license. 

3. The Initial Decision of Hearing Examiner Herbert Sharfman, 
released January 20, 1960 (FCC 60D-5), proposed to grant the protest 
and deny the application. Exceptions to the Initial Decision were filed by 
poth applicant and protestant, and applicant replied. Oral argument was 
held before the Commission, en banc, on July 28, 1960. On August 12, 1960, 


ee 
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Kidd filed a "Petition to reopen hearing record to show possible perjury 
by applicant." As a preliminary matter, consideration will be given to 
this petition and related pleadings filed by Poor and the Common Carrier 
Bureau. 

4, Kidd requests the reopening of the record for the introduction 
of evidence, allegedly not available at the hearing to show that, applicant 
committed perjury at the hearing when he testified that he had not used 
the office of a certain telephone answering service as a remote control 
point for his Business Radio Service station. L The Bureau supports 
the request on the ground that petitioner's position is also supported by 
results of Commission investigation. Applicant opposes the petition 
principally on the ground (a) that the petition is unduly delayed without 
good cause, (b) that the supporting evidence here is not "new" evidence, 
but evidence available at the hearing or soon thereafter, and (c) that, 
under the circumstances, the evidence supporting the petition, is in- 
substantial and without merit. : 

5, After a careful consideration of the record, the petition and 
all the pleadings related thereto, we shall deny Kidd's request. The evidence 
has been before the Commission in connection with a pleading by Kidd, 
filed December 21, 1959, in opposition to Poor's "Petition for Commission 
Direction that the Record be Certified to it for Final Decision." That 
pleading contained, inter alia, allegations concerning an unauthorized 
control point at the "Your Girl Friday" answering service. It was accom~ 
panied by Kidd's identical affidavit as the subject petition. That proceeding 
was concluded by us in an interlocutory determination in a Memorandum 
Opinion and Order, released March 11, 1960 (FCC 60-225) denying Poor's 
petition. We have consistently held that a petition for reopening the 
record must be supported by newly discovered evidence; that the facts 
relied on must show that the petitioner could not with due diligence have 
known or discovered such facts at the time of the hearing; and that the 


new evidence would, if true, affect the decision. It is apparent 
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i/ Not the service or license here applied for. 


2/ Kentucky Bestg. Corp. v. FCC (C.A.C.C.; 1949), 84 U.S. App. 
D.C. 363, 174 F. 2d. 38, 4 RR 2126; In re KTBS, 10 RR 986(c) (1955); 
In re Loyola University, 22 FCC 1555, 12 RR 1116(a) (1957); In re 
Hocking Valley 17 RR 294(a) (1958). 
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that the evidence which the petitioner would offer is not new. It is im- 
perative in the orderly execution of the administrative process that a 
point of finality as to the record be reached, and (in the absence of new 
evidence which satisfies the above criteria) only under unusual and com~ 
pelling circumstances will a reopening of the record be permitted.» 
There are no such circumstances in this proceeding. 

6. The findings of fact in the Initial Decision have been considered 
in the light of the exceptions filed, and with the modifications, additions 
and deletions noted herein and in the appendix, these findings of fatt 
are adopted. On reviewing the Examiner's conclusions, however the 
Commission is unable to agree that a result unfavorable to applicant is 
warranted. Accordingly, we shall state below our reasons for modifying 
the Initial Decision, for denying Kidd's protest, and reinstating the 
June 18, 1959 grant of the construction permit to Poor. 

7, A summary of the facts will be helpful for obtaining a more 
complete view of the case and will assist in clarifying the determinative 
factors involved. Poor has been in the business of two-way radio main- 
tenance, sales, leasing, and service for 15 years and has a second-class 
radiotelephone operator license. On January 22, 1958, Poor applied for 
authority to construct a two-way common carrier station at Taft, 
California, with "Channel 2" facilities. Subsequently, Kidd, the protestant 
herein, filed a mutually exclusive application. To avoid a hearing, Poor 
requested developmental authority to test the feasibility of operating on 
the "Channel 3 1/2" split-channel frequencies 152.18 mc base and 
158.64 mc mobile. 
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8. A developmental license for Station KMD 993 was issued for 
March 31, 1958 - June 30, 1958, The license authorized operation with 
a specified tranamitter,~ and antenna,” and "for the purpose of estab- 
lishing feasibility of split channel operation in accordance with 
Section 21,501(c) of the Commission's Rules, as amended on February 12, 
1958." The location of the control point and base station were to be 
on Paleto Hill and no auxiliary test station was authorized. The license 
bore a condition that, within 30 days after completion of such tests, a 
Developmental Report should be filed with the Commission including an 
engineering showing clearly indicating that the proposed station would not 


3 Mackay Radio & Telegraph Co., 8 RR 1291 (1956). 


4/ 47 CFR 21.501(c) provides that the split channels become available 
on November 1, 1963, but that "earlier assignment may be made when the 
transmitting equipment proposed . . . is capable of meeting the /prescribed/ 
technical standards . . . and when the application is accompanied by an 
engineering showing which clearly indicates that the proposed station 
will not cause harmful interference to any station located within 75 miles 
. . . on frequencies removed by 30 ke or less from the proposed frequency.” 


5/ General Electric ET-21-A transmitter, 120 watts input power, 
emission 16 F 3. : 


8/ Communications Products, type 200-509. 
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cause harmful interference as noted in 47 CFR 21.501(c). On July 31, 
1958, Poor filed such developmental report. Some of the statements 
in this report were the bases of the protest proceeding, and will have 
to be evaluated in arriving at our final conclusions. 

9. The record contains conflicting testimony as to the equip- 
ment used by Poor during the test period. In the developmental report 
Poor stated that the specified transmitter was used. MarvinH, Fair, 
Poor's former employee, under whose general supervision the trans- 
mitter was installed, testified that the transmitter used in the develop- 


mental tests was a lower power, unauthorized set./ It is Poor's 
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contention, however, that he caused the lower power transmitter to be 
converted, in accordance with a factory-approved method. Poor himself 
took no active part in and had no actual knowledge of this alleged mod- 
ification. Fair testified, however, that the transmitter was not so con- 
verted, primarily because of a lack of, and his inability to obtain, an 
essential part, which lack, he said, was made known to Poor. The sub- 
stitute set is rated at a minimum of 25 watts output, and the specified 
one at 50. Since 1954, Fair has held a second class radiotelephone 
operator license. He worked for Poor from 1957 until the latter part 
of 1958. He is now in the two-way radio servicing business and Kidd 
is one of his customers. At one time he was a customer of Kidd's two- 
way common carrier service, and had been authorized by Kidd to sell 
the service to other customers. In July 1957, he was approached by Kidd 
and thereupon executed an affidavit which accompanied Kidd's protest. 

10. There was similarly conflicting evidence as to the antenna 
used during the developmental period. Poor's developmental report 
does not refer to the kind of antenna used in the tests. The developmental 
license prescribed a particular antenna. In fact, however, during the 
lesser part of the period, the tests were made with another antenna. 
Poor explained that on receiving the developmental grant he ordered 
the authorized antenna, but before receivingit, he conducted some co- 
channel tests with George Bruns, a technician at Ventura, California 
(about 60 miles away), licensee of Station KMA 835. Having prearranged 
with Bruns to participate, Poor changed his mobile unit frequency to 
that of Bruns. While such frequency was not authorized in the develop- 
mental license, the report disclosed that it had been used. The purpose 
of the test was to determine the attenuation of the intervening mountains. 
Poor felt that if interference showed up during these co-channel tests, 
there would be little use in proceeding, as the proposed station would 
not have been a satisfactory investment. Poor argued that 47 CFR 


o1.402% sanctions the above deviation from the terms of the license, 
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and testified that he had "felt it was within the rights, even though not 
within the license,” and that he failed to report to the Commission the 
fact that an antenna different from the one authorized (as well as a con- 
verted transmitter) had been used during a portion of the test eee 
because he had not thought it was "important." 


a 
Y/ pr-20-A. 


8/ "Tle program of research and develo Se as stated... in the... 
authorization, shall be substantially / [e.s./ adhered to unless. . - author- 
ized by the Commission." 
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11. The developmental license authorized the control point as 
Paleto Hill. Despite this, Poor had Fair install in his office, 815-24th 
St., Bakersfield, an unauthorized control station. The control station 
transmitter operated on the mobile frequency 158.64 mc, specified in the 
developmental license. The antenna for the office control station, in 
addition to being unauthorized, violated technical standards in that it was 
non-directional and had vertical polarization®/ The developmental report 
disclosed none of these facts. It also appears that this unauthorized control 
station was, in turn, controlled by telephone wire from a control point on 
the premises of a telephone answering service at 1417 18th Street, 
Bakersfield, a matter not mentioned in the developmental report. 

12. In addition to the above, protestant offered evidence indicating 
the installation of unauthorized control stations and, in one case, of un- 
authorized sharing of a facility by Poor. Such actions were in no way 
connected with the protested grant. However, the Examiner found no 
conclusive proof to establish those violations. Despite such failure of 
proof on the individual counts, the Examiner in his conclusions drew 
adverse inferences as to Poor's attitude toward the Commission' s Rules. 
We shall discuss this matter in more detail in our conclusions. 
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13. The Examiner found that Poor's reputation in the community 
was good, that he was financially and technically qualified within the 
ordinary meaning of these terms, although the Examiner took official 
notice of the fact that, by an order of the Commission on June 18, 1959, 
Poor's second~class radiotelephone operator's license was suspended 
30 days for the installation and operation of unlicensed radio transmitting 
equipment. 

14. Though conceding that the testimony offered by protestant's 
key witness was less than reliable, the Examiner concluded that, on the 
whole, the protest was well-founded, since in his opinion, the case against 
the applicant was largely established through Poor's own testimony. 

The adverse conclusion against Poor is based on the findings: (a) that 
the developmental report was misleading in omitting mention of the use 
of a converted transmitter rather than an original type-approved trans- 
mitter and the use, for a time, of an unauthorized antenna; (b) that Poor 
had violated Rule 21.518 by failing to apply for authorization of the 
Bakersfield office control point, which, in turn, used a disapproved 
antenna; (c) that Poor failed to meet the burden of establishing the 
"facts and circumstances" of the test operations in proving conclusively 
that the transmitter used was an ET-21-A; that he failed to report the 
conversion of an ET-20~A; and that he failed to make certain that the 
transmitter was converted; (d) that Poor's deviations and omissions 
were not in "substantial compliance" with the Rules; (e) that although 
Poor's other violations (par. 13, supra) had not been established, his 
general attitude in these matters indicates "a propensity toward a 


9 47 CFR 21.108 and 110(b). 
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deliberate neglect of, or apathetic concern with his obligations toward 
the Commission;" and (£) that Poor had not shown himself qualified to 
receive the protested permit because of his 1ack of candor in dealing 
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with the Commission as evidenced by failure to report test operations 


accurately. The Examiner also stated, however, that this ultimate con- 
clusion is to be limited to the instant case, and is not intended to reflect 
on Poor's general ability to remain a Commission licensee as to other 


stations and licenses. 

16. In arriving at our conclusion, we have to answer two basic 
questions, which were obviously also of decisive significance for the 
Examiner. First, the extent and nature of applicant's role in giving to 
the Commission inaccurate information in his developmental report, and, 
second, the evaluation of his character qualifications on the basis of his 
general attitude towards the observance of the provisions of the Communi~- 
cations Act and the Commission's Rules. We shall discuss our views 
in connection with these two questions and will clarify in that way our 
position as to the Examiner's above-summarized findings. 

Conclusions 

17. The essential fact appears to be that witness Fair testified 
that the transmitter was not modified, whereas Poor, during the hearing, 
admitted that ine did not know that it had been, and did not check to find 
out. The Examiner appears to have believed both as to this point. 

While Fair testified that he did not have an essential part to complete 
the conversion and so told Poor, Poor denied being informed. In Finding 
15, however, the Examiner rejected this latter part of Poor's testimony 
put found that he only failed to check whether the conversion had been 
completed. In the case of the antenna, it appears that an unauthorized 
antenna was used, but only for a few days and that the bulk of the testing 
was done with an authorized one, as described in the development report. 

18. We are unable to agree with applicant that his developmental 
report reflects a completely honest and above-board picture of the facts 
and circumstances surrounding the test (as was argued to have been 
shown by his including voluntarily certain representations which allegedly 
went beyond the information required). We are, however, equally unable 
to concur with the Examiner's characterization of Poor's conduct as 
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involving "willful and knowing violations, misrepresentations and conceal- 
ments" in omitting any specific statement concerning the antenna in the 
developmental report, or the same serious finding for the failure to de- 
scribe the intended conversion of the transmitter. 

19. Both the Examiner and the Common Carrier Bureau insist 
that the record contains sufficient ground for a denial of the application 
even if the informer witness's testimony be disregarded. Their position 
is admittedly based on the fact that applicant's developmental report was 
shown to be inaccurate in several respects, reflecting an apparent failure 
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to measure up to his responsibilities as a licensee. It is, of course, 
a truism to emphasize that licensees must do everything that can be ex- 
pected of them to live up to their licensee responsibilities. As to the 
installation and use of authorized equipment, this applicant's respon- 
sibility is clearly defined in 47 CFR 13.63, which states that the licensed 


operator, responsible for the maintenance of the transmitter, may permit 


other persons to adjust a transmitter in his presence for the purpose of 
carrying out tests or making adjustments requiring specialized knowledge 
or skill, provided that he be not relieved thereby from responsibility. 
Under the circumstances, it is clear that applicant did not adequately 
acquit himself as far as his responsibilities as a licensee were concerned. 
He failed to see to it that the used equipment complied with the require- 
ments of the authorization, and he failed to comply fully with his duty of 
accurately reporting on the conditions under which test operations were 
conducted. These facts are clear from the record, and it is not necessary 
here to determine the scope of the need for "substantial compliance" 
with the requirements of the Commission's pertinent Rules, or to decide 
to what extent this applicant had a ground for a bona fide belief that he 
was in such compliance. 

20. We are reluctant to reject entirely, however, applicant's 
position that he acted in good faith when he expected that his instructions 
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would be properly carried out by a trained and licensed employee. He 
was clearly negligent in failing to ascertain that the required « conversion 
was properly completed. But, we are unable to find that this negligence 
amounted to "wilful and knowing violations, misrepresentations, and con- 
cealments" which would prompt us to approve the Examiner's drastic 
recommendation, especially in the light of the Examiner's findings as 
to applicant's good reputation in his community. The conflicting and 
adverse testimony offered by applicant's one-time employee who turned 
against him, appears to have been based on motives other than public 
spirited concern for compliance with the Commission's Regulations, 10, 
and while a trier of fact need not ordinarily concern himself with a 
witness's motives, such are clearly relevant in assessing his credibility 
when his testimony is otherwise internally inconsistent. Viewing the 
record in toto, it is our conclusion that the applicant here does possess 
the necessary basic character and other qualifications. | 

21. As far as the Examiner's finding that although applicant's 
other violations had not been established, his general attitude in these 
matters indicates "a propensity toward a deliberate neglect of, or apa- 
thetic concern with, obligations toward the Commission," we' feel that 
it is unreasonable to find the existence of an unacceptable “attitude” 
as the cumulative adverse effect of a series of unproven charges. 


= 
ae See the Examiner's conclusion no. 1. 
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Accordingly, IT IS ORDERED, This 16th day of November, 1960, 
That the subject protest of Kay Kelso Kidd, d/b as Radio Dispatch 
Engineering Company, IS DENIED, and that the June 18, 1959 grant of 
the construction permit to Thomas R. Poor, d/b as Kern Radio Dispatch, 
for a new two-way common carrier station in the Domestic Public Land 
Mobile Radio Service (KMD 993) in Taft, California, IS ASP ELIES and 
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IT IS FURTHER ORDERED, That the petition to reopen the record 
py Kay Kelso Kidd, d/b as Radio Dispatch Engineering Company, 
IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION* 


/s/ Ben F. Waple 
Acting Secretary 


Released: November 18, 1960 


*DISSENTING OPINION OF COMMISSIONER ROBERT E, LEE 
Although the petitions to reopen the record were filed very late 

in the proceeding and, therefore, they fail to meet the test for such 
extraordinary relief (See Mid-American Broadcasting Corp., 4 Pike & 
Fischer R.R. 288 (1948)), I would nevertheless reopen the record. The 
Common Carrier Bureau's petition, which is based upon an investigation 
by the Field Engineering and Monitoring Bureau, indicates the possibility 
that the principal witness may have perjured himself. Under these 


circumstances, I feel that a further hearing is in order. 
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APPENDIX 


Rulings on Exceptions to Initial Decision 


Exceptions of Thomas R. Poor 
Exception No. Action 


<1 -_.-) * nee 


1, 7, 12, 22, 38, Granted, as reflected in the conclusions of 
39, 40, 41, 44 this Decision. 


2, 3, 4, 5, 6, 8, 9, Denied. The Examiner's findings on the points 
11, 13, 14, 15, 16, involved are adequate and not misleading. 
17, 18, 19, 20, 21, 23, 24 


10, 25, 26, 27, 28, 29, Denied. Argumentative matters or discussions 
30, 31, 32, 35 of law are not permitted in exceptions. 


33, 37 Denied. Except as modified, the findings are 
supported by the record. 


34, 36, 42, 43 Granted. in part and denied in part for reasons 
stated in the conclusions of this Decision. 
Exceptions of Kay Kelso Kidd 


Unnumbered Denied. Examiner's inferences relating to 
Fair's testimony are supported by the record. 
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ERRATUM 


The Commission's Decision in the above-entitled (FCC 60-1360, 
Mimeo No. 96073), released November 18, 1960, is corrected to change 


the fourth sentence in paragraph 17 to read: 
"However the Examiner was unwilling to find that 
Poor had knowledge of non-conversion and found that 
he only failed to check whether the conversion had 
been completed." 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: November 28, 1960 
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PETITION FOR RECONSIDERATION AND REHEARING 


PETITION FOR RECUS 

Kay Kelso Kidd, doing business as Radio Dispatch Engineering 
Company, pursuant to Section 405 of the Communications Act, hereby 
petitions for reconsideration and rehearing on the Commission's 
decision in the above captioned matter released November 18, 1960, 
granting the application of Thomas R. Poor, and denying Petitioner's 
protest and petition to reopen the record. 1 : 


> 


1/  gection 1.191 of the Commission's Rules provides as follows: 


"(a) When a decision, order, or requirement has been made by 
the Commission in any proceeding, except where a protest filed 
under §1.193(c) through (h) has been denied, any party thereto, 
or any other person aggrieved or whose interests are adversely 
affected thereby, may petition for reconsideration or rehearing." 


The meaning of the reference to Section 1.193(c) through (h) is not 
altogether clear. None of these subsections provide for the filing of 

a protest; this is provided for in subsection (a) of Section 1.193 and 
the former Section 309(c) of the Communications Act. Petitioner's 
protest was, therefore, filed pursuant to these provisions; and the 
Commission's proceedings thereon were held pursuant to Sections 
1.140 through 1.158 of the Commission's Rules. In any event, how- 
ever, if the above exception were to be construed to forbid the 
Commission's entertaining a petition for reconsideration in a protest 
case, it would be clearly invalid because in conflict with Section 405 

of the Act. Under this section, Petitioner, as a person aggrieved, has 
a clear statutory right to "rehearing" or "reconsideration" in any 
proceeding. See Capital City Television, Inc. v. F.C.C.: 18 RR 
2115, in which the Court, be deciding the appeal on the mérits, im- 
plicitly denied a petition filed by one of the intervenors to ‘dismiss be- 
cause, allegedly, Section 1.191 prohibited petitions for reconsideration 
in protest proceedings. 
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1. We believe the Commission, upon reconsideration, will con- 


clude that our request to reopen the record for the introduction of 
| 


evidence, not available in the hearing, to show that Applicant, Thomas 
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R. Poor, committed perjury at the hearing when he testified under oath 
that he had not used the office of the telephone answering service 
known as “Your Girl Friday" as a remote control point for his 
Business Radio Service, was improperly denied for the following 
reasons. The Commission stated that the evidence on which the 
petition to reopen the record was based, i.e., Petitioner's affidavit, 
had been before the Commission in connection with a pleading 
Petitioner filed December 21, 1959 in opposition to Applicant's 
Petition for Commission Direction that the Record be Certified to it 
for Final Decision". Since this proceeding was concluded by the 
Commission in an interlocutory decision released March 11, 1960 
(FCC 60-225) denying Poor's petition, the Commission states the 
evidence was therefore considered. The Commission goes on to say 
that a petition for reopening the record must be supported by newly 
discovered evidence; that the facts relied upon must show that the 
Petitioner could not with due diligence have known or discovered such 
facts at the time of hearing; and that the new evidence would, if true, 
affect the decision. The Commission then concludes that Petitioner's 
evidence is not new; that there must be finality to the administrative 
process; and that, unless the evidence offered is new, only in unusual 
or compelling circumstances will the record be reopened. 

2. The Commission's conclusion that the evidence of perjury 
presented in our petition to reopen is not new because it was on file 
since December 21, 1959 is unwarranted and erroneous. The hearing 
record 
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in this proceeding was closed on December 4, 1959. (Tr. 603) The 
Examiner's initial decision was issued on January 20, 1960. The 


Examiner obviously did not consider the allegations of perjury, and 
could not have done so, because they were not in the hearing record. 


Clearly, with respect to the hearing record, this was new evidence. 


e 
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3. The Commission's decision of March 11, 1960 contains not 
a word regarding the allegation of perjury. The decision deals solely 
with Applicant's petition to certify the record. Petitioner had no way 
of knowing that in denying this petition of the opposing party, the 
Commission took into consideration the allegations of perjury contained 
in Petitioner's opposition. Certainly, had the Commission mentioned 
this allegation and in any way indicated that it had considered it, or 
that it deemed it inadequate or inappropriate, Petitioner would then have 
had an opportunity to address himself to this matter in additional 
pleadings. In fact, we do not see how the Commission could have con- 
sidered the perjury allegation as evidence at the time it disposed of 
Applicant's petition to certify the record because Petitioner’ s affi- 
davit was not a part of the hearing record. If the Commission felt that 
the affidavit did not sufficiently raise the perjury issue and rejected 
it for that reason, we submit that the Commission was required so 
to state in its Memorandum Opinion and Order of March 11, 1960. Other- 
wise, we were placed in a position of having a serious allegation con- 
sidered, and apparently rejected, without being advised of the disposi- 
tion made. (Cf. Section 6(d) of the Administrative Procedure Act) 

4. The Examiner's initial decision, issued January 20, 1960, 
proposed to deny Poor's application. It was not necessary, in this posture 
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of the proceeding, to request the reopening of the record to introduce 
additional evidence which would only tend to show that the Examiner* Ss 
decision was right. However, as soon as there was an indication 
on July 29, 1960 that the Commission considered granting the instant 
application, it became important and relevant to consider the perjury 
issue. The petition to reopen was then filed on August 12, | 1960 with 
all due speed. If the evidence of perjury was new on December 21, 1959-- 
and it certainly was new then as will be shown below -- | 


( 812] 
102 


it was new on August 12, 1960. Any disqualifying aging was due solely 
to the fact that it was allowed to repose, without action thereon, 
in the Commission's files. This certainly cannot be charged against 
Petitioner; and we should not be denied any rights based either on a 
lack of newness of the proferred evidence, or a claim that it was 
considered without any notice whatsoever in the document in which 
it was purportedly considered. 

5. Moreover, the petition to reopen contained other evidence 
than that previously supplied in the form of Petitioner's affidavit. The 
petition contained a copy of a letter furnished to the Commission's 
inspector supporting Petitioner's allegations that there was a control 
point on the premises of Your Girl Friday, the existence of which Poor 
denied, under oath. Furthermore, Petitioner's pleading was supported 
by the Common Carrier Bureau which advised the Commission that certain 
investigations conducted by the Commission's staff contained evidence 
which has a bearing on Applicant's statement under oath concerning the 
control point. It seems incongruous for the Commission to consider any 
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matter serious enough to warrant committing funds for a field investigation 


and then refuse to consider the results when they appear to support an 
allegation of perjury by an applicant for a radio facility intended to serve 
the public. 

6. It is self-evident that the facts alleged in our petition to re- 
open could not have been ascertained at the hearing because Petitioner 
could not have reasonable anticipated that Applicant would perjure 
himself and deny the existence of a control point for his Business 
Radio Service station. It was only after Petitioner returned to 
Bakersfield following the conclusion of the hearing that he had an 
opportunity to investigate the truthfulness of Applicant's testimony. 
The results of the investigation were promptly (the hearing ended 
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December 4 and the affidavit was filed December 21, 1959) reported to 
the Commission in the affidavit attached to our opposition to Applicant's 
petition to certify the record. The existence of an unauthorized control 
point for Applicant's Business Radio Service station was a subsidiary 


issue in this proceeding and there was no reason for Petitioner to anti- 


cipate perjury and investigate the matter before the hearing.2/ The 


same was true of the Commission's counsel's case. It was, natural, 
therefore, that in these circumstances the investigation would be made 
after Applicant's testimony raised a question of perjury -- and it was 
made promptly by Petitioner and the Commission. But at this point, the 
important question is not whether Applicant had an unauthorized control 


3————_ 


£ tn this respect the instant case differs markedly from In re Loyola 
University, 12 RR 1116(a), cited by the Commission, where the additional 


evidence offered related to the financial issue specified in the hearing 
order. 
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point but whether he lied about it to the Commission under oath. In 
these circumstances, there was no opportunity during the hearing to 
raise the perjury issue and the issue could not have been reasonably 
anticipated. 3 

7, As to the requirement that the new evidence, if true, would 
affect the decision, it is similarly self-evident that perjury, if proved, 
would certainly affect any decision and particularly a decision in which 
the applicant's character qualifications are in issue. While, conceivably, 
the Commission might excuse perjury and grant a license to the perjurer, 
we do not believe that the Commission would hold that the evidence of 
perjury should not be considered because it would not affect the decision 
Yet, this is the effect of the Commission's refusal to reopen the record. 
This is the core of the Commission's error -- its refusal to consider 


evidence of perjury. 
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8. However desirable the principle of administrative finality 


may be -- and we do not wish to deny its importance -- it is clearly 


overshadowed by the importance of licensing qualified applicants. Both 
principles have their public interest aspects. But the principle of 
administrative finality must give way to the importance of considering 
fully the Applicant's qualifications, particularly, where substantial 
allegations of perjury have been made and Applicant's character 


3 In this respect our case differs altogether from In re KTBS, 10 RR 


876 (c), cited by the Commission, where the substance of the alleged 
new evidence was already in the record and subject to cross-examination. 


4/ 


=’ Here again our case differs markedly from In re Hocking Valley, 
17 RR 294(a), cited by the Commission, where the additional evidence 
offered concerned certain contour measurements of not sufficient 
significance to affect the decision. 
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qualifications are in issue. Whatever validity any tribunal's refusal 
to reopen the record to receive evidence of perjury may have ina 
purely private litigation, it loses its force in a Commission preceeding 
whose object is the search for the public interest rather than the sat- 
isfaction of a private interest. In these circumstances, to say that 
evidence of perjury, if true, would not affect a Commission decision 
would be tantamount to cutting the heart out of the search for the public 
interest. None of the cases cited by the Commission in support of its 
refusal to reopen involved an offer of additional evidence as important and 
potentially decisive as Petitioner's allegation of perjury. None of these 
cases is, therefore, a precedent for the Commission's action in the 
context of this proceeding. 

9. In addition to the evidence of perjury previously submitted, 
there are attached hereto affidavits of Shirley Smith and Edna Head, 
two former employees of Your Girl Friday, which further indicate 


that there was a control point on the premises of this telephone answering 
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service at the very time when Applicant testified that none existed.~ 
The wealth of affidavits makes it crystal clear that perjury has been 
committed; and the Commission should not exalt any principle of 
administrative finality over a substantive issue of this magnitude. 


5, Regarding the name "Gail" referred to in the Smith affidavit, the 
record shows that Poor had in its employ one Gail Cross. os 93) 
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10. In view of the foregoing, it is requested that this Petition 
for Reconsideration be granted, the record reopened for the purpose of 
admitting evidence of perjury in connection with Applicant's testimony 
on the control point question and the effectiveness of the Commission’ s 
decision suspended until a final determination, based on the additional 
evidence, is reached. 

Respectfully submitted, 


RADIO DISPATCH ENGINEERING 
COMPANY 


By /s/ Jeremiah Courtney 
/s/ Arthur Blooston 


/s/ Arthur _Biooston 
Its Attorneys 

908 Twentieth Street, N. W. 
Washington 6, D. C. © 


December 19, 1960 
[ Certificate of Service] 


[817] : 
December 13, 1960 
I, SHIRLEY SMITH, do hereby make the following statement that 
I know to be true. I worked for Bette Tanner, doing business as, "Your 
Girl Friday," at 1222 California Ave, Bakersfield, California, for a 
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period of approximately eight months. I went to work for her around 
June 6, 1959 and quit the later part of January 1960. During the 
time I was working there a radio remote control belonging to Tom 
Poor, doing business as Bakersfield Electronics, was in operation. 

Bette Tanner would not allow me to operate this radio remote 
control as she told me it was not supposed to be there. I did hear 
conversation on it at various times. Some of the conversation I heard 
was the mobile units calling for "Gail" in Mr. Poor's shop. 

/s/ Shirley Smith 

Subscribed and sworn to before me this 13th day of December 1960. 
Notary Public_/s/ Joan Dee Barrett 
My Commission expires August 18, 1963 
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December 15, 1960 

I, Edna Head, wish to make the following statement. I worked 
for Bette Tanner, doing business as "Your Girl Friday," at 1222 
California Ave, Bakersfield, California, from March 1959 to July 1959. 

During the time I was employed by Bette Tanner I knew that a 
radio remote control belonging to Tom Poor, doing business as 
Bakersfield Electronics, was in operation in this office. 

One thing in particular that I remember was Mr. Poors service 
men coming in the office one evening to make repairs on this radio 
remote control unit, and after repairing same they called out on the 
control to see that it was in operating order. 

I have made this statement voluntarily and I know it to be true. 

/s/ Edna L. Head 
Subscribed and sworn to before me this 15th day of December 1960. 
Notary Public Joan Dee Barrett 
My Commission expires August 18, 1963 
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[Rec'd Dec. 29, 1960] 
MOTION TO STRIKE AND IN THE ALTERNATIVE 
OPPOSITION TO PETITION 
FOR RECONSIDERATION AND REHEARING 

1. Thomas R. Poor, dba Kern Radio Dispatch, by his attorneys, 
file this Motion To Strike, and Opposition to Kay Kelso Kidd's Petition 
for Reconsideration and Rehearing dated December 19, 1960, of the 
Commission's Decision of November 18, 1960, and shows the following: 

2. The Commission, on November 18, 1960, issued its Decision 
denying Kidd's protest under Section 309(c) against the Commission's 
grant without hearing on June 18, 1959, of Poor's application for a 
common carrier facility. Kidd's standing to protest rested upon his 
status as a competitor. In the course of its decision, the Commission 
denied Kidd's request that the record be reopened to receive additional 
evidence allegedly bearing on Poor's credibility. Itis only this last 


aspect of the Commission's decision, the refusal to reopen, that Kidd 


requests the Commission to reconsider. 
3. Under the Commission's Rules, a petition for reconsider- 


[820] 
ation will not lie to seek review of Commission action denying a protest 
of a grant without hearing. Section 1. 191(a) of the Commission’ s 
Rules permits petitions for reconsideration or rehearing of Commission 
action "except where a protest filed under Sections 1. 193(c) through 
(h) has been denied."" Subsections 1. 193(c) through (h) has been denied." 
Subsections 1.193(c) through (h) describe the procedure applicable to 
protests of grants without hearing. ey Since, as Kidd concedes (Petition, 
fn. 1) the decision involved here denied Kidd's protest of the grant to 
Poor without hearing, a petition for reconsideration and rehearing will 


not lie and, hence, is properly subject to a motion to strike. 
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4. Kidd advances two arguments to escape the impact of the 
exception in Section 1. 191(a). He states first that the reference in 
Section 1.191(a) to Sections 1. 193(c) through (h) is unclear because 
"None of these subsections provide for the filing of a protest” and, 
second, that in any event Section 405 accords 


——— 


+! Section 1.193 was amended by the Commission, effective December 
12, 1960, to reflect the pre -grant amendments enacted in 1960, Public 
Law 86-752. Under the amendment, its provisions are not applicable to 
any application filed on or after December 12, 1960, any application 
substantially amended on or after December 12, 1960, or any 
application filed before December 12 with respect to which the Rules 
would permit a petition to deny (Sec. 1.359(g)(2). Since the instant 
application was filed, granted, and the protest heard prior to December 
12, 1960, it is subject to the provisions of Section 1. 193 prior to 
amendment. 


[ 821] 
all aggrieved parties a statutory right to petition for rehearing which 
the Commission may not validly deny. 

5. The reference in Section 1.191(a) to Sections 1. 193(c) 
through (h) is not unclear; it plainly creates an exception in cases 
involving protests of grants without hearing when it refers to Section 
1.193. Section 1.193 is entitled "Protests of grants without hearing, wu 
and subsections (c) through (h) all deal exclusively with such protest 
procedure. It is pointless to argue that because subsection (a) was 
omitted from the Section 1.191 reference that the exception is rendered 
inoperative. As we show below, the section 1.191 exception reflects 
a strong statutory policy favoring accelerated handling of protests of 
grants without hearing. The Commission should not permit the 
mechanical and unrealistic analysis of the Rule advanced by Kidd to 
frustrate this basic policy. 

3. Section 1.191 of the Rules was adopted by the Commission in 
Docket No. 11846, 22 F.R. 10981, 10993. The Rule was generally 


[ 822] 


109 


patterned after former Rules 1.390, 1.892 - 1.895. However, the 
exception respecting protests of grants without hearing was new and 
was undoubtedly inserted to implement the then recently enacted 
amendment to Section 309(c). 70 Stat. 3, Act of January 20, 1956. 
Under Section 309(c), as amended in 1956, the Commission was given 
authority to dispose of protests without holding evidentiary hearings, 
where the Commission found that on the facts alleged in the protest 
there was insufficient basis to set the grant aside. Denial of the 
protest by the Commission without hearing ended the 3 


[822] 
matter except for the right of the protestant to argue orally before the 
Commission, in order to persuade it to grant a hearing. The 
Commission could schedule a hearing to inquire into the facts of the 
protest and then decide on the record thus made whether the protest 
was well grounded. There was no provision made for reconsideration 
or rehearing. : 

7. Congress, in enacting this amendment to Section 309(c), 
deliberately chose to make its procedures summary in character. The 
amendment was designed to eliminate the delay encountered under the 
previous procedures which had been interpreted as requiring an 
evidentiary hearing on all protestants The amendment itself reflects 
this Congressional concern with speed. It provided that "The 
Commission shall, within thirty days of the filing of the protest, render 
a decision. . . '' And perhaps even more Significantly it provided that 
"The hearing and determination of cases arising under this subsection 
shall be expedited by the Commission. ." In Congress’ view these 
telescoped procedures would "prevent protestants [ such as Kidd] 
from employing the protest procedure merely as a means of keeping a 
competitive radio or television service off the air." (1 R.R. 10:373). 


8. The Commission, obeying the Congressional mandate to 


[ 822] 
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expedite cases, promulgated Section 1.191 which eliminated the right 
to petition for rehearing in cases involving protests of grants 


2 Senate Report No. 1231, 84th Cong., 1st Sess; 1 R.R. 10:371-372. 


[823] 
without hearing. The Commission adopted other rules changes which 
reflected the summary character of protest cases. See for example 
Section 1.18(d) which allows for extra time to respond to pleadings 
served by mail except with respect to pleadings filed under Section 
1.193(c). 

9. Section 405 of the Act, relied on by Kidd, must be read in 
the light of the subsequent amendment to Section 309(c). The very 
chronology by which 309(c) and 405 became a part of the Act makes 
it clear that any right to rehearing accorded by Section 405 was 
limited by Section 309(c) which gave the Commission power to deny 
even an initial hearing in protest cases. Section 405 of the Act was in 
effect when the Commission promulgated Rule 1. 191(a) in 1957. And 
the Commission could properly conclude that the power to deny an 
initial hearing vested in it by 309(c) must be deemed to embrace the 
power to deny rehearing. Any other reading would render the amendment 
to 309(c) an absurdity. The fact that in the instant case the Commission 
gave Kidd the additional procedural benefit of an evidentiary hearing 
demonstrates that Kidd has had the full statutory measure of due 
process. To tolerate further dilatory maneuvers would be contrary to 
the Congress’ admonition to "prevent protestants from employing the 
protest procedure merely as a means of keeping a competitive radio 
or television service off the air" (1 R.R. 10:373). 3 In view of 


/ : 

3 The 1960 amendments to Section 405, which are of course applicable 
only to the new pre-grant procedures and not the instant case, reflect 
Congress’ continuing concern with expeditious handling of grants made 
without hearing. 
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[824] 
the foregoing, we respectfully submit that Kidd's Petition for 
Reconsideration and Rehearing be stricken as a document filed in 
contravention of the applicable rules. | 

10. In any event, moving to the merits of Kidd's Petition for 
Reconsideration and Rehearing, we urge the Commission to deny it 
as unfounded in fact and law. Kidd's petition for rehearing advances 
no new matter. It simply reargues the old. We respectfully refer 
the Commission to Poor's Opposition to the Petition to Reopen Record 
filed on August 25, 1960 which meets the various arguments here 
reiterated by Kidd. 

11. The Commission's refusal to reopen the recordh was plainly 
correct. Kidd's failure to seek reopening of the record even though 
he had ample opportunity to do so, until after an adverse decision was 
rendered is fatal to his case. Ifa protestant were free to hold evidence 
in reserve, releasing it at any stage of the proceeding as the fortunes 
of litigation dictated, there would be no end to the administrative 
process. 

12. Kidd also appears to argue that he brought this newly dis- 
covered evidence to the Commission's attention in timely manner when 
he filed his Opposition to Poor's "Petition for Commission Direction 
that the Record be Certified To It For Final Decision". However, 
not even Kidd claims that any request was made to the Commission 
that it reopen the record. Indeed, in a later pleading (Response to 
Petition to Reopen, August 22, 1960), the Broadcast Bureau admitted 
that it had failed to seek timely reopening because it thought the new 
evidence was cumulative! The fact of 


[ 825] 
the matter is that if the evidence was cumulative then it is still 
cumulative and should be rejected on the basis of hornbook law governing 


motions to reopen. In sum, Kidd's petition to reopen the record was 


[825] 
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untimely and even if it had been timely filed, it would have been un- 
meritorious. 

13. Finally, although Kidd's pleading seems to suggest that 
it has ironclad evidence of perjury (the word appears approximately 
25 times in the pleading), Kidd is not really prepared to come forward 
either with documents or tape recorders. All that Kidd now seeks is 
what he has sought from the beginning of this proceeding--delay. Now, 
as in the past, he hopes to introduce the testimony of a few captive 
witnesses who, according to their written statements, would testify 
to some ambiguous occurrences which, even if believed, would not 
now cast any material doubt on this highly peripheral aspect of Poor's 


testimony. 


14. Kidd's request for a stay should also be rejected out of 


hand. There is no showing or even claim that (a) the public or Kidd 
will suffer irreparable injury or (b) that there is a likelihood that his 
position will prevail. See Memorandum Opinion and Order, Liberty 
Television, Inc., Docket No. 12515, released December 20, 1960.2/ 
4/ 


=/ On the contrary, the Commission has found by a grant of Poor's 
application that there is a public need for this service and this need 
has never been challenged by Kidd. 


[ 826] 
15. In view of the foregoing, we respectfully urge the Commission 
to strike Kidd's Petition for Reconsideration or in the alternative to 
deny it. 
Respectfully submitted, 


THOMAS R. POOR, d/b as 
KERN RADIO DISPATCH 


By /s/ Norman E. Jorgensen 


By/s/_ Louis Schwartz 
December 29, 1960 


[ Certificate of Service] 


—————— 
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MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Bartley dissenting and voting to 


grant the petition; Commissioner Lee dissenting 


for the reasons set forth in his dissent to the 
Commission's decision in this case. Sec. 29 
FCC at 1086. 

1. The Commission has before it for consideration a "Petition 
for Reconsideration and Rehearing" filed December 19, 1960, by Kay 
Kelso Kidd, d/b as Radio Dispatch Engineering Company (hereinafter 
called petitioner or Kidd) and a ''Motion to Strike and in the Alternative 
Opposition to Petition for Reconsideration and Rehearing", filed 
December 29, 1960, by Thomas R. Poor, d/b as Kern Radio Dispatch 
(Poor). Petitioner also filed a Reply to the last described pleading. 

2. The history of the case and the prior proceedings leading to 
the present petition are fully set forth in the Commission's Decision, 
released November 18, 1960 (FCC 60-1360; 29 FCC 1079), and are in- 
corporated herein by reference and will not be repeated. The Commission 
has fully considered the matters of record in this proceeding, the Commi- 
ssion Decision of November 18, 1960, and the pleadings described in 
paragraph 1 of this document. 

3. By his present petition, Kidd requests reconsideration and 
rehearing on the above-mentioned decision which denied his protest and 
petition to reopen the record, and affirmed Poor's application. In 
support of his request, petitioner contends, in substance, that the 
Commission erred in denying the petition to reopen the record for the 
introduction of evidence to show that Poor committed perjury at the 
hearing in testifying that he had not used the office of a certain telephone 
answering service as a remote control point for his business radio 
service station. Petitioner questions the Commission's conclusion that 
the evidence of alleged perjury is not "new" because it was on file since 
December 21, 1959, and argues that the evidence offered would have 
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necessarily affected the decision because it involved alleged perjury, 
and that 


[ 838] 
therefore, the Commission erred in refusing to consider such evidence. 
In addition to the supporting statements submitted in evidence in the past 
by Kidd in his petition for reopening of the record, he submits with the 
instant petition additional affidavits, by two former employees of the 
telephone answering service which was allegedly used by Poor as an 
unauthorized control point. 

4, Poor's reply contains a motion to strike and, in the alternative, 
2 request to deny the petition on its merits. The motion to strike is 
based on his interpretation of 47 CFR 1. 191(a) which permits petitions 
for reconsideration or rehearing of Commission action "except where 
a protest filed under Sections 1.193(c) through (h) has been denied." As 
to the merits of the petition, Poor contends that it advances no new 
matter, but merely reargues old contentions which were answered in the 
previous phase of this proceeding and that Kidd's offer after the closing 
of the record and after the holding of oral argument, in effect is an 
offer of evidence which the losing party had theretofore either withheld, 
or failed to press before the Commission, as long as the situation 
appeared to favor him as a result of the Examiner's Initial Decision. 
Poor also argues that the evidence offered by Kidd is insubstantial; 
that Kidd's basic purpose is to seek an additional delay and that there- 
fore, his request for a stay should also be rejected, especially since 
"there is no showing or even claim that (a) the public or Kidd will suffer 
irreparable injury or (b) that there is a likelihood that his position will 
prevail." 

5. In view of petitioner's insistence, we have, while not chang- 
ing our thinking on the procedural deficiencies, carefully examined both 
the petition to reopen the record and the instant petition, on their respec~ 
tive merits. In such evaluation, we find that they are largely, if not 
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entirely, conclusionary and hearsay; and, in our opinion, were the support- 
ing statements to be accorded the full value, which petitioner would 
have us place thereon, they would still fail to sustain the most serious 
allegation of perjury against Poor, and thus would fail to lead to any 
change in our previous decision. We find nothing in the instant petition 


bearing in any way upon a reconsideration of our denial of the protest 


(as distinguished from our refusal to reopen the record), and in view 
of this we deem unnessary to pass upon the interpretation of 47 CFR 
1.191(a) urged upon us by Poor. 

In light of the above, IT IS ORDERED, This 1st day of March, 1961, 
that the instant Petition for Reconsideration and Rehearing, f filed 
December 19, 1960, by Kay Kelso Kidd, d/b as Radio Dispatch Engine- 
ering Company, IS HEREBY DENIED in all respects. 

FEDERAL COMMUNICATIONS ComeeeseN 
/s/Ben F. Waple 
Acting Secretary 
Released: March 3, 1961 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed Dec. 8, 1959] [Tr. 29] 


Washington, D. C. 
December 1, 1959 


* * * * * 


The above-entitled matter come on for hearing before Herbert 
Sharfman (The Presiding Examiner) in Room 1146, New Post Office 
Building, Washington, D. C., at 10:00 o'clock a.m. 

* * * * * 
[Tr. 36] 
THOMAS R. POOR 
a witness appearing for and on behalf of himself, having first been 


duly sworn, was examined and testified as follows: 
* * * * * | 


[Tr.82] 
CROSS EXAMINATION 
BY MR. BLOOSTON: 


* * 


[Tr. 143] 

Q. In your experience as a technician, and also I believe asa 
salesman of mobile units of private systems, did you ever have the 
occasion of preparing an application for a customer which would involve 
a control station on a mobile frequency in his office? 

In other words, a repeater, a mobile relay type of system? 

A. Lhave, sir. 

Q. Then you knew that a control station has to be specifically 
authorized? A. I felt that, yes. 

Q. That the Commission has to be advised of the coordinates and 
the antenna height, et cetera? A. Yes, sir. 

Q. But with this knowledge you didn't apply for a cone! station 
for your test operations, did you? A. I did not. 


[Tr. 143] 
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Q. Did you by any means, either in this developmental report which 
is your exhibit 1, or in any other way advise the Commission that you were 
operating a control station in your office in Bakersfield on the mobile 
frequency? A. No, I did not. 

* * * 
[Tr. 144] 

Q. You testified also on direct that you are a licensee of a 
business radio system? A. Yes, sir. 

Q. Which consists of 3 authorizations? A. Yes, sir. 

Q. And the base station is located where? 

MR. JORGENSEN: I think I ought to object to this, Mr. 


[Tr. 145] 
Examiner. 
I don't see that it is relevant to the issues. 
MR. BLOOSTON: Perhaps you will see later. 
MR. JORGENSEN: Pardon me. 
* * * 
BY MR. BLOOSTON: 
Q. Where is the base station? A. At Pheasant Mountain. 
Q. And how is it controlled? A. By radio. 
Q. And the control station is located where, in your office? 
A. 815 24th Street, Bakersfield, California. 
Q. And what are the control points for this station? 
A. Our office only at 815 24th Street. 
Q. Do you know whether there is another control point 


[Tr. 146] 
authorized? A. There is not. I don't know if there is one authorized, 


but there are no other control points. 


* * * 


[Tr. 280] 
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[ Filed Dec. 9, 1959] 
[Tr. 192] 


Washington, D. C. 
December 2, 1959 


* * 


[Tr. 193] 
CROSS EXAMINATION (Resumed) 
BY MR. HARRISON: 
* * * 
[Tr. 217] 
Q. Coming back to the control point for the developmental 
authorization again, there was no authority issued by 


[Tr. 218] 
the Commission for the installation of such a control point, is that 
right? A. There was not, sir. 
Q. And you requested no such authority? A. I did not. 


* * * * * 


[Tr. 230] 
K. K. KIDD 
was called as a witness and having been first duly sworn, was examined 
and testified as follows: | 
* * * *} 
[Tr. 270] 
CROSS EXAMINATION 
BY MR. JORGENSEN: 


* * 


- [Ew.2280] 
PRESIDING EXAMINER: That is as far as Mr. Jorgensen is 
concerned. How about you, Mr. Harrison? ; 


[Tr. 280] 
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Do you know whether there will be any cross-examination? 
MR. HARRISON: I don't anticipate any now because I think it 
is clear that there is a difference in these sets and they can be modified. 


a * * * * 


[ Filed Dec. 10, 1959] 


Washington, D. C. 
December 3, 1959 


* * 


[Tr. 453] 
K. K. BAY 
was called as a witness, and having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 


[Tr. 454] 
BY MR. JORGENSEN: 
* * * 
[Tr. 458] 

Q. How would you go about making this conversion? A. I 
personally? 

Q. Yes, you personally. A. Well, I think the first thing I'd do 
is pick out the ET-21-A schematic and from the instruction book with 
the parts listed on the back, and I would determine what parts were 
necessary for the conversion. 

I'm familiar enough with the ET-20-A schematic so that I know 
what to look for by referring only to the ET-21-A, and then I would 
collect those parts and then I would remove the extraneous parts from 
the ET-20-A to wire the required added parts to the ET-21-A, to 
the chassis, to make it an ET-21-A. 

Q. After you had made that conversion, what type of a transmitter 


would you say you had? A. AnET-21-A. 
* a * 


[Tr. 532] 


[ Filed Dec. 14, 1959] 
[Tr. 509] 


Washington, D. C. 
December 4, 1959 


* % | 


[Tr. 512] 
THOMAS R. POOR 
was called as a witness, and having been previously sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION (Resumed) 
BY MR. BLOOSTON: 


* * 


[Tr. 531] 

Q. You don't have a control point? A. No. 

Q. Did you ever have a control point? A. We did prior to their 
change of location. 

Q. Was that control point for the business radio service station? 
A. Yes. 

Q. When did they change the location? 

By "they" I mean the telephone answering service which I be- 
lieve is called Your Girl Friday? A. I don't know Sa what the 
date was. 

Q. And after they changed the location -- incidentally, where 
was the location changed from? A. The location was about the 1400 
block on 18th Street. It was changed to I believe the address now to be 


[Tr. 532] 
California Avenue. 
MR. JORGENSEN: Both in Bakersfield? 
THE WITNESS: Both in Bakersfield. 


[Tr. 532] 
122 


BY MR. BLOOSTON: 

Q. Would 1222 be a more correct address? A. It might be, sir. 

Q. And after the telephone answering service moved, the control 
point was not moved? A. Yes, no, no, sir. The control line was moved. 

Q. What would that do? A. That allows certain supervisions 
between my office and the answering service if we want them. 

Q. Are you saying that that gives them a dispatch point? 

A. No, sir. 

Q. What is the supervision for? A. Shortly after the answering 
service moved and this service did cost me $20 a month to have the 
radio answered at night, which I felt was more than it was worth, more 
than I needed it for, but shortly after the answering service moved to 
the new location, we had a considerable amount of trouble with one 
particular door being opened at night and our files being opened. 

We therefore installed a home made burglary alarm system and 
asked the answering service to notify us if the 


[533] 
thing went off, and this was using the audio amplifier of our radio 
receiver to announce the tone at the answering service. 


Q. Did you have a control point on the premises of the telephone 


answering service when you were operating a business radio service 
station? A. On the 18th Street address, yes. ; 


Q. Was the control point authorized? A. Yes. 
* * , * * 
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[Tr. 563] 
CROSS EXAMINATION 
BY MR. SPECK: 

Q. Mr. Poor, you testified that a control point uiconeed to you 
in the business radio service was located at the answering service at 
1417 18th Street, Bakersfield, California. Do you recall the call sign 
that was used? A. At the control point? : 

Q. Yes. 


[Tr. 564] 
A. Ata particular time. I am thinking I don't know what particala 
time that you are interested in. 
Q. Was there more than one call sign used there? at Yes. 
Q. Had you ever used the call sign KMY 61? A. Very likely. 
Q. You also testified that the answering service changed its 


location? A. Yes. 

Q. Was the control point moved? A. No. 

Q. Is the control point at the same location now at 1417, 18th 
Street? A. There is no control point at this time except in our office. 

Q. And one other question. Can you explain what you mean when you 
say that the control line was moved? A. Yes. This particular physical 
wire is hired from the telephone company from my location to another 
location. This was moved. 3 

Q. It was moved to a different location? A. Yes. 

Q. Can you tell us whether that control line was used as a 
control point in connection with the transmitter? This was after it 


was moved. 


[Tr. 565] 
A. Not to my knowledge. It was contemplated but at the time that it 
was moved we were going to use the remote control facility or the 
cabinet that operates this thing at another location. Then later again 


[Tr. 565] 
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we used it for the purpose I have already testified, and since then I 
haven't found any use for it. 

Q. Can you tell us where it was moved to? A. No, not 
specifically. 

Q. Do you recall who moved it? A. I have reference to moving, 
that is the control cabinet was sold or leased to some party. 

* * * * * 

Q. Is it in the record exactly when this was moved, Mr. 

Examiner? A. It is not in the record the exact date it was moved. 


[Tr. 566] 

Q. Can you tell us when it was moved? A. I can only tell you 
that for at least 7 months we have not used any control point. 

Q. Was it moved prior to November 1958? A. The control, sir? 

Q. Yes. A. I don't believe so. I think the answering service was 
still at its original location of 18th Street at that time. 

Q. When did you discontinue the use of this control point? 

A. When the answering service changed locations. We did not go back 
over to install our facilities until we had another use other than con- 
trolling radio for them. 

Q. What date was that approximately or specifically if you can 
pinpoint it? A. Iam estimating that it was -- I have to reconstruct 
this. It should have been probably April or May of this year. 

Q. And it is no longer used as a control point? A. It is not 
used as a control point. We contemplate its reuse possibly. 

MR. SPECK: That is all the questions I have. 

MR. BLOOSTON: I have one more question. 

MR. JORGENSEN: I have no objection to Mr. Blooston 


[Tr. 567] 
asking it, but eventually I want to get in here. 
PRESIDING EXAMINER: All right. 


[Tr. 568] 
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MR. BLOOSTON: In connection with the questions that Mr. Speck 
was asking. When you moved this control line -- : 

THE WITNESS: The telephone company moves this. , 

MR. BLOOSTON: When the telephone company moved the control 
line from 18th Street to 1222 or whatever number it is, 1200 block 
of California Avenue when the telephone answering service moved, 
was it possible then to control your transmitter by means of the con- 
trol line from the telephone answering service? 

THE WITNESS: Had we attached the proper equipment on that 
end of the line, yes. 

MR. BLOOSTON: Was the equipment attached? 

THE WITNESS: No, sir. 

MR. BLOOSTON: Was the equipment on the premises of the 
telephone answering service, the proper equipment? 

THE WITNESS: I think it would clear you, sir, if I told you 
that the answering service ordered the telephone company at its own 
expense to change all lines that were terminated in its office. 

MR. BLOOSTON: It doesn't clear me because I don't understand 
what that means. : 

MR. JORGENSEN: Maybe he can explain it to you. 

MR. BLOOSTON: What I am asking you, you said that the 


[Tr. 568] 
control line was moved. I am asking you whether the control equip- 
ment which is a console -- isn't it? A. Yes, sir. 
@. Whether the console was also moved from 18th Street to 


the 1200 block of California Avenue? A. Not to my knowledge. 
* * * * * 


[Tr. 604] 
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[Tr. 604] 


[ Filed July 29, 1960] 


ORAL ARGUMENT 


Washington, D. C. 
July 28, 1960 


* * ok * * 

The above-entitled matter came on for oral argument before 
Frederick W. Ford (Chairman), Rosel H. Hyde, Robert T. Bartley, 
Robert E. Lee, T. A. M. Craven, John S. Cross, and Charles H. 
King, in Room 7134 New Port Office Building, Washington, D. C., 
at 10:00 o'clock a.m. 


* 


[Tr. 644] 

COMMISSIONER HYDE: Mr. Harrison, was this developmental 
operation required as a condition to the granting of an application for 
a regular service? 

MR. HARRISON: At that time this was something comparatively 
new. The staff had only recently gotten into this split channel sort 
of athing. It is required now. At that time we had suggested that 
people go through this sort of a test to determine whether or not their 
station could operate interference-free with adjacent channel stations, 
that is 30 ke 


[Tr. 645] 
removed from the frequency that they were requesting. 
COMMISSIONER HYDE: This was a voluntary test that Mr. Poor 
undertook, then? 
MR. HARRISON: Yes, at that time it would be a voluntary test, 
in an attempt to convince the Commission that this would work. 


* * * * * 
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STATEMENT OF QUESTIONS PRESENTED 


It has been stipulated by the parties that the questions presented 
in this appeal are: 


1. Whether the Federal Communications Commission properly 
concluded from the record as a whole that Intervenor possesses the 
necessary character qualifications to receive the requested authorization 
for a common carrier two-way station. 


2. Whether the Federal Communications Commission abused its 
discretion in refusing to reopen the hearing record to admit evidence 
of alleged perjury by Intervenor. - 


* 
The stipulation was approved by this Court in a pre-hearing order dated 
May 25, 1961. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


1. 


3. 


The Transmitter and Antenna Used in Intervenor's 
Test Operations : : ~ : . . 


The Unlicensed Operation of Radio Transmitter and 
Control Point Not Reported by Intervenor 


The Perjury Matter 


STATUTES AND REGULATIONS 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


The Commission's Conclusion that Intervenor was 


Negligent Only in His Conduct, Including the Filing 
Of an Incomplete and Misleading Test Report, is 
Contrary to and Unsupported by the Record Evidence 
And Inconsistent with the Commission's Own eEincing? 
Of Fact 


A. The Conduct the Commission has Characterized 
As Negligence Refers Only to One Episode and 
Has No Relation Whatsoever to the Several 
Established Violations and the Filing of an 
Inaccurate Report with which Intervenor is 
Charged 5 


The Commission Attempted to Extenuate 
Intervenor's Conduct by Reference to Irrelevant 
Matters and Ignored SeerNvennS Circumstances 
In the Record 


The Commission's Conclusion that Intervenor 
Possesses the Necessary Character Qualifications 
Did Not Take Into Account the Commission's Own 
Findings of Violations of the Communications Act 

And the Commission's Rules Committed by Intervenor 


(iv) 


The Commission's Refusal to Reopen the Hearing 
Record to Admit Testimony which would Show that 
Intervenor Testified Falsely Under Oath was a 
Gross Abuse of Its Discretion Since Intervenor's 
Character Qualification was the Principal Issue 
Before the Commission and Since the Record 
Clearly Showed Past Violations for which 
Intervenor Had been Punished and New Violations 
In Connection with the Instant Application 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,286 


KAY KELSO KIDD, d/b/a RADIO 
DISPATCH ENGINEERING COMPANY, 


Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


THOMAS R. POOR, d/b/a 
KERN RADIO DISPATCH, 


Intervenor. 


Appeal from Decisions and Orders of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal pursuant to Section 402(b)(6) of the Communica- 
tions Act of 1934, as amended, 66 Stat. 718, 47 U.S.C., Section 402(b)(6), 
from decisions and orders of the Federal Communications Commission 
dated November 18, 1960 and March 3, 1961, denying, respectively, 
Appellant's protest against the application of Intervenor for construction 
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permit for a new two-way common carrier station at Taft, California 
and granting Intervenor's application, and denying Appellant's petition 
for reconsideration and rehearing. 


STATEMENT OF THE CASE 


This case involves a question of Intervenor's character qualifica- 
tions to be a licensee of a common carrier radio station serving the 
general public. The Hearing Examiner disqualified Intervenor for "will- 
ful and knowing violations, misrepresentations and concealments". 

(R. 692) The Commission adopted the Examiner's findings of fact,2 but 
reversed his conclusion. (R. 801) The findings show the filing by Inter- 
yenor of an untrue sworn report which concealed the use of (1) an un- 
authorized or, at best, a converted transmitter; (2) an unauthorized 
antenna; (3) the operation of an unauthorized radio station; (4) the use 
by that station of an improper antenna; and (5) the operation of an un- 
authorized control point for the unauthorized station. The case also 
raises an issue of the Commission's disregard of Appellant's allegation 
of false testimony by Intervenor discovered after the hearing record 
was closed. 


Our position is that the Commission committed two reversible 
errors: Intervenor, who had a record of previous violations, knowingly 
violated the Communications Act and several of the Commission's rules 
and filed an untruthful and misleading sworn report. From this record, 
the Commission isolated one episode and characterized Intervenor's 
conduct in connection therewith as in good faith but negligent. Then, 


z The adoption was accomplished by employing the following " boilerplate" 
phrase: "The findings of fact in the Initial Decision have been considered in the 
light of the exceptions filed, and with the modifications, additions and deletions 
noted herein and in the appendix these findings of fact are adopted." (R. 801) 
But it is virtually impossible to determine from the Commission's decision what 
are these "modifications, additions and deletions". A careful analysis of both 
decisions compels a conclusion that, on all essential questions of concealment of 
facts in Intervenor's report and of violations connected with the test operations, 
the Examiner's findings remain undisturbed. 
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without any connecting link or valid explanation, the Commission 
blanketed all other violations and the false report under this erroneous 
label of negligence and concluded that Intervenor possessed the neces- 
sary character qualifications. This was the first reversible error which 
has resulted in the ultimate conclusion being completely unsu sported by 


and contrary to the record. The second reversible error was the Com- 


mission's refusal to reopen the record to admit proffered evidence and 


information from its own files that Intervenor testified falsely in the 
hearing. In the light of all the established violations and the false report, 
with Intervenor's character specifically in issue, this was a gross abuse 


of discretion. 


On June 18, 1959, the Commission granted, without hearing, the 
application of Intervenor for authority to construct new two-way common 
carrier radio facilities in the Domestic Public Land Mobile Radio Serv- 
ices at Taft, California. (R. 671) This grant followed a three-month 
period of test operation conducted by Intervenor pursuant to a develop- 
mental license which specified (1) the fixed transmitter location at 
Paleto Hill; (2) the control point at the same location; (3) a General 
Electric ET-21-A transmitter with 120 watts input power; and (4) a 
Communications Products Type 200-509 antenna with a gain of 5.8 db. (R. 
673, 681) The purpose of the tests was to determine the feasibility of 
using the "split channel" frequencies proposed by Intervenor.” (R. 673) 


= "Split channel" is a term applied to new frequencies which are derived by 
reducing the channel separations between assignable frequencies, when permitted 
by advancements in the radio art. Thus, in 1958 the Commission reduced the 
channel separations from 60 ke to 30 ke in the 150-160 mc band in many of its 
mobile radio Services, including the Domestic Public Land Mobile Radio Service. 
Section 21.501(c) of the Commission's rules provides that these split channels 
become available for assignment on November 1, 1963 but that an earlier assign- 
ment may be made when the conditions set out in that section are met. Briefly, 
this means that all applicants for the "split channel" frequencies must demon- 
strate that their proposed operation will cause no interference to existing stations 
within a 75-mile radius and operating within 30 ke of the "split" frequency applied 
for. And this is what Intervenor's tests were intended to reveal — whether or not 
any existing station within the defined area and frequency separation would suffer 
by reason of applicant's proposed operation. 
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Appellant filed a protest against the June 18 grant. By order re- 
leased August 24, 1959, the Commission postponed the effective date of 
the grant and designated Intervenor's application for hearing, specifying, 
insofar as herein relevant, the following hearing issues: 


1. To determine the facts and circumstances relative to 
the conduct of test operations authorized by the develop- 
mental license, File No. 2220-C2-P/L-58. 


To determine whether any unlicensed operation in viola- 
tion of Section 301 of the Communications Act and Sub- 
part F of Part 21 of the Commission's rules has taken 
place during the conduct of such tests. 


To determine whether any willful and knowing misrepre- 
sentation or concealment of material facts by Applicant 
has taken place in connection with the conduct of develop- 
mental operations by Applicant, and the developmental 
report submitted to the Commission relative thereto. 


* * * 


To determine whether Applicant has the necessary 
technical, financial and character qualifications to be a 
common carrier station licensee. 


To determine, in the light of the evidence adduced on the 

foregoing issues, whether the application of Thomas R. 

Poor should be granted. 
Hearings were held during the first four days of December, 1959. The 
Hearing Examiner, after making detailed findings of fact and conclusions, 
found Intervenor chargeable with knowing and willful violations, mis- 
representations and concealments and denied the application. (R. 692, 
693) Intervenor excepted to the Commission's decision. After oral argu- 
ment, held July 28, 1960, the Commission, on November 18, 1960, with 
two Commissioners dissenting, granted Intervenor's application and 
denied the protest. (R. 799-808) 


On August 12, 1960, Appellant filed a petition requesting that the 
hearing record be reopened for the purpose of admitting additional evi- 


dence to determine whether Intervenor committed perjury. (R. 749-758) 
The petition to reopen cited Intervenor's testimony that he had no remote 
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control point for his Business Radio Service station and was supported 
by Appellant's affidavit showing that such a control point was in existence. 
The Commission denied this petition in its final decision. (R. 800-801) 


On December 19, 1960, Appellant filed a petition for meconsiderse 
tion and rehearing directed against the Commission's decision of 
November 18, 1960. (R. 809-818) Appellant requested that the record 
be reopened for the admission of evidence of perjury and the effective- 
ness of the Commission's decision suspended until a final determination, 
based on the additional evidence, was reached. Attached to this petition 
were two more affidavits, in which the affiants, based on their personal 
knowledge, swore to the existence of the unauthorized remote control 
point Intervenor denied in his testimony. (R. 817, 818) Ina Memoran- 
dum Opinion and Order, released March 3, 1961, the Commission denied 
Appellant's petition for reconsideration and rehearing. (R. 837) This 
appeal followed. 


1. The Transmitter and Antenna Used in Intervenor's 
Test Operations 


The developmental license above described required Intervenor to 
file a report of the test operation within 30 days of its completion (R. 
801). His sworn report stated that the base station transmitter was a 
General Electric ET-21-A. (R. 502) However, while there was a con- 
flict between the testimony of Intervenor and Appellant's witness as to 
whether the transmitter was a General Electric ET-21-A or a lower 
power, unauthorized General Electric ET-20-A, there was no disagree- 
ment that the transmitter used was, at best, a modified version of ET- 
20-A, as distinguished from a factory made ET-21-A. The Hearing 
Examiner, after an exhaustive review of the testimony on this point 
(R. 674-680) made the following finding: 

"Tt is clear, therefore, that Poor did not himself modify the 
transmitter; that he does not know who modified it; that he 


did not inspect the transmitter either while in the shop, 
after it was installed, or when it was brought back to ane 
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shop after June 30, 1958, that he did not know the transmit- 

ter's power measurement when it was installed; that he did 

not ascertain whether a split-stator condenser had been 

added;3 that he did not know whether he had this component 

in stock, but assumed that he had it; and that, in fact, he 

assumed that the transmitter had been converted.” 
Whatever "modifications, additions and deletions" the Commission may 
have made in the Examiner's findings, it is clear that this finding has 
been accepted without change. (See Paragraphs 9 and 17 of the Commis- 
sion's decision, R. 802, 804) 


Both the Hearing Examiner and the Commission found that an un- 
authorized antenna was used during a portion of the test operations. 
Instead of the 5.8 db gain antenna, Intervenor used a unity gain antenna. 
(R. 804) However, his developmental report did not mention this fact. 
On the contrary, the report stated that during three days, April 22, 24 
and 25, when the unauthorized unity gain antenna was used, "no report of 
our tone presence has been made by any service." (R. 681) The Exami- 
ner concluded that this statement was "patently an attempt in its own 
right to convince the Commission of the practicability of Poor's proposed 
operation”. (R. 690) The Commission in its decision did not deal at all 
with this patent attempt to mislead.* 


When asked by the Examiner why he did not report to the Commis- 
sion the use of a converted transmitter and a unity gain antenna, 


s A split-stator condensor was an essential part without which conversion of 
the transmitter could not have been accomplished. (R. 674) The Examiner found 
and the Commission appears to have accepted the finding that: 


Poor knew that a split-stator tuning condenser was necessary to convert 
an ET-20-A to an ET-21-A. Asked if he knew whether he had had the 
split-stator tuning condenser in stock, Poor replied: 'I assume that we 
must have, or it was available, since the conversion had been made’ (Tr. 
98). He did not look into the transmitter to see if the condenser was 
actually installed, but he ‘assumed! it was there." (R. 675) 


< As the Examiner pointedly concluded: ". . . a report of no interference from 
an operation with a unity gain antenna is inconclusive and misleading and no fore- 
cast of operation with a high gain antenna." (R. 690) 
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Intervenor — a skilled radio technician licensed by the Commission 
(R. 673) — replied that he did not think it was "important". R. 682, 802) 


2. The Unlicensed Operation of Radio Transmitter and 
Control Point not Reported by Intervenor 

During the course of the test operations, Intervenor installed an 
unauthorized transmitter at his office at 815-24th Street, Bakersfield, 
California in viclation of Section 301 of the Communications Act. (R. 
691) This unlicensed transmitter was used to control the operation of 
the remote base station on Paleto Hill. Intervenor knew that the instal- 
lation and operation of a radio station without prior Commission authority 
was unlawful. (R. 682-683) 


The antenna for the office control station was in violation of the 
technical specifications of the Commission's rules. This control station 
was in turn controlled by telephone wire from an unauthorized remote 
control point on the premises of "Your Girl Friday", a telephone answer- 
ing service in Bakersfield, California. Not one of these three violations 
was disclosed to the Commission in the developmental ceport (R. 683, 
691) 


These findings of unauthorized operations were A ered by the 
Commission and recited in its decision. (R. 803) But they were not 
considered in concluding that Intervenor was qualified. 


3. The Perjury Matter 


Intervenor testified under oath in the hearing that he had no re- 


mote control point for his Business Radio Service station — a private 
radio station authorized by the Commission under Part 11 of its Rules 
and operated by Intervenor in connection with his radio maintenance 
business. The use of an unlicensed remote control point would have 
been a violation of Section 11.107(c) of the Rules which requires prior 
Commission authority for such a facility. This violation would have 
been material to the Issue 5 inquiry into Intervenor's character 
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qualifications. The denial of the existence of the unlicensed control 
point, if false, would have been, in turn, a material misstatement of a 
fact relevant to the disposition of the issue of Intervenor's character 
qualifications. The denial of the existence of this remote control point 
was made several times during Intervenor's testimony. (Tr. 145-146; 
530-533; 563-566; 567-568)° 


On December 21, 1959, approximately two and one-half weeks 
after the end of the hearing, Appellant filed with the Commission his 
affidavit stating that during his visit on December 8 to a Bakersfield 
telephone answering service known as "Your Girl Friday" he observed 
a remote control console for the Business Radio Service station licensed 
to Intervenor. (R. 534) This affidavit was filed with the Commission in 
connection with Appellant's opposition to Intervenor's petition requesting 
the Commission to direct the Examiner to certify the hearing record to 
it for final decision. (R. 519-536) On January 20, 1960, the Examiner 
issued his initial decision granting Appellant's protest and denying 
Intervenor's application (R. 671-694); and on March 11, 1960, the Com- 
mission denied Intervenor's petition to certify the record, without, 
however, any reference to the perjury issue raised by Appellant's affi- 
davit. (R. 742-743) 


On August 12, 1960, Appellant filed with the Commission "Petition 
to Reopen Hearing Record to Show Possible Perjury by Applicant". 
(R. 749-758) The petition recited Intervenor's sworn testimony which 
denied the existence of a remote control point for his Business Radio 
Service station and again submitted to the Commission Intervenor's 
affidavit, together with a letter from a former employee of "Your Girl 
Friday" confirming the existence of the remote control point which 
Intervenor denied under oath. This was a copy of a letter supplied by 
this employee to a Commission field representative. (R. 758) 


2 The reference "Tr." is to the original pages of the transcript of record, the 
six volumes of which are listed in the Index to Records at Items 37, 51 through 
54 and 103. 
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The Commission's Common Carrier Bureau filed a pleading sup- 
porting Appellant's position and advising the Commission that its Field 
Engineering and Monitoring Bureau had conducted certain investigations 
which would tend to have a bearing on Intervenor's statement under oath 


that no control point existed for his Business Radio Service facility on. 


the premises of the Bakersfield, California telephone answering service. 
(R. 759-760) , 


On November 28, 1960, the Commission issued its decision deny- 

ing, by a divided vote with two Commissioners dissenting, the petition to 
reopen the record, reversing the Examiner and granting Poor’ 's applica- 
tion. Four of the six Commissioners participating voted to deny the 
protest and to grant Poor's application; one Commissioner dissented 
from the decision and one dissenting Commissioner voted to reopen the 
record. The Commission's denial to reopen was based on its view that 
Appellant's affidavit, which had reposed in the Commission's files with- 
out ever having been considered since December 21, 1959, did not con- 
stitute newly discovered evidence. (R. 804) 


On December 19, 1960, Appellant filed a petition for na 
tion and rehearing of the Commission's decision. Attached to this peti- 
tion were two more affidavits of former employees of '"Your Girl 
Friday". Both affiants stated of their own personal knowledge that a 
remote control point for Intervenor's Business Radio Service station 
was in existence and in operation on the premises of "Your Girl Fri- 
day". By Memorandum Opinion and Order of March 3, 1961 (R. 837-8), 
the Commission denied the petition for reconsideration and rehearing, 
again with the same two Commissioners dissenting. This time, the 
Commission purported to deal with the substantive merits of the allega- 
tions in the petition to reopen and the one for reconsideration. Without 
giving any reasons, the Commission concluded that the evidence sup- 
plied in support of these petitions (presumably including the affidavits, 
the results of the Commission's field investigation and the excerpt from 
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Intervenor's testimony in the hearing) was "largely, if not entirely, 
conclusionary and hearsay". (R. 838) 


STATUTES AND REGULATIONS INVOLVED 


Pertinent provisions of the Communications Act of 1934, as 
amended, 48 Stat. 1064, 47 U.S.C. 151 et seq. are as follows: 


Section 301: No person shall use or operate any apparatus 
for the transmission of energy or communications or signals 
by radio . . . (d) within any State when the effects of such 
use extend beyond the borders of said State ... except under 
and in accordance with this Act and with a license in that 
behalf granted under the provisions of this Act. 


Section 409(b): . . . All decisions, including the initial deci- 
sion, shall become a part of the record and shall include a 
statement of (1) findings and conclusions, as well as the 
basis therefor, upon all material issues of fact, law, or dis- 
cretion, presented on the record; and (2) the appropriate 
decision, order, or requirement. 


Pertinent provisions of the Commission's regulations, 47 C.F R., 


Section 1, et seq. are as follows: 


Section 21.118(d): Each station in these services, which is 
required to have a person on duty and in charge of the sta- 
tion's operations during the normal rendition of service, 
shall be provided with at least one control point. Prior 
authority from the Commission is required for the installa- 
tion of any control point which is to be more than 100 feet 
from the transmitter or which is to be at an address differ- 
ent from that of the transmitter. 


Section 11.107(c): Each station shall be provided with a 
control point, the location of which will be specified in the 
license. It will be assumed that the location of the control 
point is the same as that of the transmitting equipment un- 
less the application includes a request for a different loca- 
tion. Authority must be obtained from the Commission for 
the installation of additional control points. 
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STATEMENT OF POINTS 


1. The Commission was arbitrary and capricious in isolating one 
of several violations committed by Intervenor, characterizing it as 
negligent, and blanketing all other violations under that label. 


2. The Commission's characterization of Intervenor's conduct 
as in good faith but negligent is arbitrary and capricious, being totally 
unrelated to the evidence, the Commission's own findings of fact, anda 
patent non sequitur when extended to Intervenor's failure to file a 
truthful test report. : 


3. The Commission was arbitrary and capricious in exculpating 
Intervenor of the several violations established by the record and the 
filing of a false report without supplying any reasons or valid extenuat- 
ing circumstances. 


4. The Commission's conclusion that Intervenor possesses the 


necessary character qualifications is not a rational result from the 
findings of fact. 


5. The Commission's refusal to reopen the record for the admis- 
sion of evidence of false testimony offered by Appellant and reposing in 
the Commission's files was a gross abuse of discretion. 


SUMMARY OF ARGUMENT 
I. 


The Commission ignored its own findings of several violations of 
the Communications Act and the rules and the filing of an inaccurate 
and misleading test report in concluding that Intervenor possessed the 
basic character qualifications. This ultimate conclusion was based on 
a consideration of a single incident in a long chain of misconducts; a 
characterization of this incident as negligent rather than willful; and 
an extension of this characterization to all the other misconducts with- 
out any logical or factual connecting link. Thus, the Commission 
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concluded that Intervenor was negligent only in relying on his employee 
that the transmitter used in his test operations would be converted from 
General Electric ET-20-A to the authorized General Electric ET-21-A. 
Then, on the basis of this characterization of this single incident and 
without any discussion or consideration of the other violations established 
by the record and the filing of a misleading report, the Commission re- 
jected the Examiner's conclusion that Intervenor's conduct amounted to 
‘willful and knowing violations, misrepresentations and concealments". 
What the Commission overlooked, however, was that the Examiner's 
characterization was based, not on a single incident, but the long list of 
misconducts established by the record. 


The Commission attempted to show that there were circumstances 
which extenuated Intervenor's conduct and justified a finding of charac- 
ter qualifications. According to the Commission, these were (1) Inter- 
venor's good reputation in the community, and (2) the motive of the ad- 
verse witness. But the Commission failed altogether to explain how 
Intervenor's good réputation could excuse, or even be relevant to, 
several established violations, including a knowing violation of the Com- 
munications Act, particularly in view of the fact that Intervenor had a 
record of past violations previously punished by the Commission. 
Furthermore, the Commission did not explain how the motive of the ad- 
verse witness could operate to excuse violations which were proven 
without any reference to the witness's testimony, andthe filing of a false 
report prepared solely by Intervenor. This disregard of the numerous 
misconducts was arbitrary and capricious and resulted in a decision 
unsupported by and contrary to substantial evidence on the record as 
a whole. 


tl. 


As in its characterization of Intervenor's conduct as negligent, 


so in reaching the ultimate conclusion of qualification the Commission 
did not consider all of the violations established by the record. The 
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ultimate conclusion is, therefore, based solely on the single incident 
relating to the transmitter conversion matter but does nt take into 
account the use of an unauthorized antenna; the operation of an unlicensed 
radio station; the use of an improper antenna for that station; and the 
control of that station from an unauthorized control point, as well as the 
numerous omissions and misstatements in the test report to the Com- 
mission. The ultimate conclusion has been reached, therefore, in viola- 
tion of Section 409(b) of the Communications Act and the judicial deci- 
sions imposing on the administrative agencies a duty to decide cases on 
the basis of substantial evidence on the record as a whole. | 


i. 


The Commission arbitrarily refused to reopen the hearing record 
to admit evidence tending to show that Intervenor testified falsely i in the 
hearing. The proffered evidence consisted of affidavits and the results 
of the Commission's own field investigation which squarely contradicted 
Intervenor's testimony on the stand and plainly raised an issue of perjury. 
This refusal to reopen the record was the more arbitrary and capricious 
in view of the fact that Intervenor's character qualification was the 
principal issue and in view of the record which established numerous 
violations and misconducts and a previous record of violations. Asa 
result of this refusal to reopen, the Commission concluded the hearing 
before building up a sufficient record to support its final conclusion 


and made an incomplete and inadequate search for the public interest 


in violation of several decisions of this Court. 
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ARGUMENT 


1. THE COMMISSION'S CONCLUSION THAT INTERVENOR WAS 
NEGLIGENT ONLY IN HIS CONDUCT, INCLUDING THE 
FILING OF AN INCOMPLETE AND MISLEADING TEST REPORT, 
IS CONTRARY TO AND UNSUPPORTED BY THE RECORD 
EVIDENCE AND INCONSISTENT WITH THE COMMISSION'S 
OWN FINDINGS OF FACT. 


The key to the Commission's decision is found in paragraph 20. 
It reads: 


We are reluctant to reject entirely, however, applicant's 
position that he acted in good faith when he expected that 
his instructions would be properly carried out by a trained 
and licensed employee. He was clearly negligent in failing 
to ascertain that the required conversion was properly com- 
pleted. But, we are unable to find that this negligence 
amounted to ‘willful and knowing violations, misrepresenta- 
tions, and concealments' which would prompt us to approve 
the Examiner's drastic recommendation, especially in the 
light of the Examiner's findings as to applicant's good reputa- 
tion in his community. The conflicting and adverse testimony 
offered by applicant's one-time employee who turned against 
him, appears to have been based on motives other than public 
spirited concern for compliance with the Commission's Regu- 
lations and while a trier of fact need not ordinarily concern 
himself with a witness's motives, such are clearly relevant 
in assessing his credibility when his testimony is otherwise 
internally inconsistent. Viewing the record in toto, it is our 
conclusion that the applicant here does possess the neces- 
sary basic character and other qualifications." 


In this paragraph, the Commission excused Intervenor's conduct 
by reference to a single incident which it characterizes as negligent 
rather than willful, and by ignoring the rest of the record. Also, the 
Commission attempted to show extenuating circumstances by reference 
to his good reputation and the motive of the adverse witness. But the 
Commission did not explain how good reputation could excuse a series 
of law violations; and how a motive of the witness was relevant to the 
several violations proved independently of the witness's testimony. In 


short, the record supports neither the sweeping conclusion of negligence 


nor the existence of any extenuating circumstances. 
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A. The Conduct the Commission has Characterized as Negligence 
Refers Only to One Episode and has no Relation Whatsoever to 
the Several Established Violations and the Filing of an 


Inaccurate Report, with which Intervenor is Charged. _ 
The third hearing issue sought: 


"To determine whether any willful and knowing misrepre- 
sentation or concealment of material facts by Applicant | 
(Intervenor) has taken place in connection with the conduct 
of developmental operations by Applicant, and the develop- 
mental al submitted to the Commission relative thereto." 
(R. 672 


Apparently addressing itself to this issue, the Commission paid lip 


service to the importance of its licensees’ living up to their responsi- 
bilities, and went on to express its disapproval of Intervenor's conduct: 


"It is, of course, a truism to emphasize that licensees must 
do everything that can be expected of them to live up to 
their license responsibilities. As to the installation and use 
of authorized equipment, this applicant's responsibility is 
clearly defined in 47 CFR 13.63, which states that the li- 
censed operator, responsible for the maintenance of the 
transmitter, may permit other persons to adjust a trans- 
mitter in his presence for the purpose of carrying out tests 
or making adjustments requiring specialized knowledge or 
skill, provided that he be not relieved thereby from respon- 
sibility. Under the circumstances, it is clear that applicant 
did not adequately acquit himself as far as his responsibilities 
as a licensee were concerned. He failed to see to it that the 
used equipment complied with the requirements of the author- 
ization, and he failed to comply fully with his duty of accurate- 
ly reporting on the conditions under which test operations 
were conducted.” (R. 805) 

But having made its obeisance and shown its displeasure, the Commis- 


sion proceeded to exculpate Intervenor in the very next paragraph: 


"We are reluctant to reject entirely, however, applicant's 
(Intervenor's) position that he acted in good faith when he 
expected that his instructions would be properly carried 
out by a trained and licensed employee. He was clearly neg- 
ligent in failing to ascertain that the required conversion 
was properly completed. But we are unable to find that this 
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negligence amounted to ‘willful and knowing violations, 

misrepresentations and concealments' . . ." (R. 805)6 

All of this, we submit, is an exercise in semantics, not related to 
the facts of this case. It is simply an attempt to absolve Intervenor of 
his guilty conduct by labelling and characterizing rather than reasoning 
and analyzing. As a result, the characterization indulged by the Com- 
mission and the "negligence" label attached to Intervenor's conduct are 
flatly contradictory of both logic and facts. 


Even if Intervenor acted in good faith when he expected that his 
instructions (with respect to the conversion of the transmitter) would be 
carried out by his employee, how can this operate to absolve him of his 
responsibility either for the filing of an inaccurate and misleading 
report, which he himself prepared and signed under oath, or the several 
other violations established by the record? For, at this point, the ques- 
tion of good faith to be meaningful and to constitute a basis for exculpat- 
ing must be addressed not to this single incident but to every one of the 
manifold omissions and violations committed by Intervenor. Thus, the 


question is not whether Intervenor showed good faith in relying on his 
employee in the transmitter conversion matter, but whether he showed 
good faith in not reporting to the Commission the facts surrounding 
this conversion, and the other circumstances of the test operations, as 


well as good faith in committing the various unreported violations. But 
the Commission neither addressed itself to or disposed of this question. 


To be specific, how can reliance on his employee with respect to 
the transmitter conversion matter operate to establish Intervenor's 
good faith for such glaring omissions and inaccurate and misleading 
statements in the developmental report as these: 


—_— 


6 This Commission conclusion also appears to be at odds with its own ruling 
on Intervenor's exceptions to the Examiner's decision. For the Commission 
denied Intervenor's exception to the Examiner's conclusion that the failure in 
his report to mention the unity gain antenna constituted misrepresentation and 
concealment. (Intervenor's Exception 31, R. 704, 807) 
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(1) A statement that a General Electric transmitter Model ET- 
21-A was used. (R. 502) As the Examiner concluded, this "straight- 
forward statement of a simple occurrence .- - degenerates, when the 
facts are known, into a misleading assertion. Poor should, at least, 
have reported that he had had an ET-20-A converted, so that the Com- 
mission's staff, if it thought further inquiry indicated, could have 
directed questions to Poor to assure itself that the conversion was 
properly performed. As it was, the Commission was lulled into the 
mistaken belief that the test was conducted substantially as authorized 
in the developmental license." (R. 692) : 


(2) Failure to mention that on April 22, 24 and 25 tests were con- 
ducted with a unity gain antenna instead of the authorized 5.8 db gain 
antenna. (R. 681) : 


(3) An affirmative statement that, as a result of these tests, "no 
report of our tone presence has been made by any source" (R. 681), 
which statement the Examiner characterized as a "concealment of a 
material fact"; "patently an attempt in its own right to convince the 
Commission of the practicability of Poor's proposed operation" and 


"inconclusive and misleading and no forecast of operation with a high 


gain antenna".’ (R. 690) 


(4) A statement, characterized by the Examiner as uninformative 
(R. 691), that "base equipment was wired as a mobile repeater to facili- 
tate the monitoring of the receiver for long periods of time", without 
disclosing that this also permitted the base equipment to be controlled 


ED 


7 Sust as in Hall v. Federal Communications Commission, 99 U.S. App. D.C. 
86, 237 F. 2d 567, the concealment of Spartan Broadcasting Company's intention 
constituted a misrepresentation of material facts concerning its proposal, so 
here Intervenor's concealment of the use of a unity gain antenna when advising 
the Commission that his test operations elicited no complaints of interference, 
constituted a misrepresentation of a material fact concerning the feasibility of 
Intervenor's proposal. And the Commission's denial of Intervenor's Exception 
No. 31 to the Examiner's conclusion that the failure to report the use of a unity 
gain antenna constituted misrepresentation and concealment demonstrates the 
Commission's agreement with that conclusion. (R. 807) 
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by the unauthorized radio control station at Intervenor's Bakersfield 
office, using an unauthorized antenna and remotely controlled from an 
unauthorized location. (R. 682) 


There is not a shred of evidence, and significantly no findings of 
fact, that these omissions and misleading statements were made either 


in good faith or as a result of negligence .® 


In any event, the Commission ignored these facts. It based its 
entire reason for exculpating Intervenor on negligence in not ascertain- 
ing a single fact — whether the conversion of the transmitter was 
properly completed. Then, the Commission stated that it is “unable to 
find that this negligence amounted to 'willful and knowing violations, 
misrepresentations and concealments' which would prompt us to approve 
the Examiner's drastic recommendation". But the Examiner's "drastic 


recommendation" was based on a detailed catalog of established viola- 
tions including the misleading report. (R. 690-2) The Commission's 


rejection of the Examiner's conclusion was based, however, on a single 
incident in a long chain of misconducts. Thus, the Commission's above 
quoted conclusion which is the very foundation of its entire decision 
rests on a fallacy. To say that negligence in not ascertaining a single 
fact can operate to excuse several other separate violations and an in- 
accurate and misleading report is a plain non sequitur. 


The Commission, of course, has the power to exculpate an appli- 
cant guilty of wrongful conduct. But the Commission may not do so 
without giving reasons. Hall v. Federal Communications Commission, 
103 U.S. App. D.C. 248, 257 F. 2d 626. It is self-evident that any 


8 It is difficult to see how any finding of negligence could be made in light of 
Intervenor's own explanation that he did not think it important to let the Commis- 
sion know that the transmitter was not a factory-made model (R. 802) — as he 
did not think it important to report the unity gain antenna, the unlicensed radio 
control station and the wire control point for that station. By his own admission, 
therefore, Intervenor's failure to report on this, as well as the other matters, 
was not negligent but deliberate. 
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reasons given must be valid and supportable by the record. Here the 
principal reason given — negligence — is neither valid, having been 


arrived at by a fallacious process of rationalization, nor supported by 


the record.? 


B. The Commission Attempted to Extenuate Intervenor's Conduct 
by Reference to Irrelevant Matters and Ignored Aggravating 
Circumstances in the Record. 


ee ee en ne 


The Commission has failed to supply any genuinely extenuating 
circumstances, founded on the record, which would furnish a logical 
ard rational foundation for absolving Intervenor of his guilty conduct 
and inaccurate report. The reason, of course, is that none exist. That 
such extenuating circumstances must be present to supply the reasons 
for exculpating guilty conduct which otherwise would disquality the 
applicant is clear from the Commission's decisions, cited above, and 


Y It is noteworthy that the Commission's own decisions make it abundantly 
clear that even negligence in executing applications and making reports will not 
be condoned. This principle was established as early as 1946 in Airways, Inc., 
3 Pike & Fischer R.R. 142; and reaffirmed in 1959 in Palm Springs Translator 
Station, Inc., 17 R.R. 1263, where the Commission stated at page 1291: 


‘Truthfulness and candor on the part of applicants in statements con- 
tained in applications and reports are important to the Commission. 
In the bulk of its actions, it must act on the basis of written repre- 
gentations made by applicants. Kanawha Valley Broadcasting Com- 
pany, 3 R.R. 1977, 1988 (1948)" 


In the Palm Springs Translator Station case, the Commission followed this 
Court's admonition in the Hall case, supra, and supplied reasons, based on the 
record, for absolving the applicant of the proved misrepresentations. This was 
done on the basis of that applicant's lack of knowledge and experience with the 
requirements of the Communications Act and the Commission's rules; and a 
good faith effort to correct the errors made. Thus, the Commission stated: 


"It is further noted that applicant's errors were those stemming from 
lack of knowledge and are to be distinguished from other cases with 
which we have dealt, wherein affirmatively false statements were made, 
which statements were false in an absolute sense, regardless of knowl- 
edge of Commission's rules, lack of which knowledge was pleaded in 
mitigation.” (17 Pike & Fischer R.R. at page 1292) (Emphasis added) 


Here, Intervenor's statements in his report were false in such absolute sense. 
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this Court's decision'in the Hall case, supra. In the case under review, 
however, not only is the record bare of any extenuating circumstances 
but, on the contrary, it shows aggravating circumstances. Intervenor 
was not inexperienced, having been a licensee of other radio stations 

and the holder of a skilled technician's operator's permit. (R. 678, 

684) He was represented by counsel throughout the entire proceeding 
beginning with the filing of the initial application. (R. 1) Moreover, 
Intervenor had a record of past violations for which he had been punished 


by a suspension of his operator's permit. (R. 688)'° In these circum- 


stances, it was more than ordinarily important to find genuinely ex- 
tenuating circumstances before excusing the host of violations estab- 
lished by the record. 


The Commission made a feeble attempt at extenuation in the fol- 
lowing passage from the exonerating paragraph of its decision: 


"But we are unable to find that this negligence [in failing to 
ascertain that the requiredtransmitter conversion was 
properly completed] amounted to ‘willful and knowing viola- 
tions, misrepresentations, and concealments' which would 
prompt us to approve the Examiner's drastic recommenda- 
tion, especially in the light of the Examiner's findings as to 
applicant's good reputation in his community. The conflict- 
ing and adverse testimony offered by applicant's one-time 
employee who turned against him, appears to have been 


2a The Examiner found at the record page cited: 

"Official notice was taken of an order released by the Commission on 
June 18, 1959, which suspended Poor's second-class operator license 
for 30 days because Poor had installed and operated unlicensed radio 
transmitting equipment on the premises of Western Van Gas, Inc., in 
Bakersfield. By letter dated June 18, 1959, which referred to the sus- 
pension order (the operator license was renewed for a term to begin 
after the suspension period), the Commission advised Poor as follows: 

"your failure to observe more carefully the provisions of our Act 
and rules reflects adversely upon your qualifications to hold a 
radiotelephone second-class operator license and a license for a 
Domestic Public Land Mobile Radio Service facility. Accordingly, 
you are informed that careful compliance with our Act and rules 
will be expected hereafter. This matter has been noted in your 
radio operator license file and in the reference station records for 
appropriate consideration in connection with any future transaction 
in which these events may be pertinent.’ " 
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based on motives other than public spirited concern for | 

compliance with the Commission's Regulations, and while 

a trier of fact need not ordinarily concern himself with a 

witness's motives, such are clearly relevant in assessing 

his credibility when his testimony is otherwise internally 

inconsistent." (R. 805) 
But the Examiner took Intervenor's good reputation in the community 
into account and concluded that "it cannot overcome the evidence of 
specific violations adduced here”. (R. 692) The Commission, however, 
did not explain why evidence of good reputation should be decisive, or 
even relevant, in absolving Intervenor of the admittedly deliberate and 
knowing violations of the law and his failure to make a truthful test 
report. Without such an explanation, which cannot be made on this 
record, the finding that Intervenor possesses the necessary basic 
character qualifications becomes an empty phrase, completely unrelated 
to the facts before the Court, particularly when viewed in the: light of the 
past violations already punished and the new ones proved by this record. 


Any motive of the witness, Fair, in testifying against Intervenor, 
can hardly be viewed as an extenuation for the latter's failure to make 
a truthful test report prepared by Intervenor, not the witness. And it 
certainly shows no extenuation for such violations as the use! of an un- 
authorized antenna, an unlicensed control station and control point, all 
of which were proved without reference to Fair's testimony. To attempt 
to justify Intervenor's violations and inaccurate reporting by reference 
to the motive or credibility of the witness, which at best relate only to 
the transmitter conversion matter, is just as much a non sequi tur as is 
the transformation of "negligence-in-not ascertaining" the sacts of con- 

version into "negligence- -in-not-reporting" the conversion - and every- 
thing else. 


It is clear, therefore, that the Commission's conclusion that 
Intervenor is qualified is based on a part of the record — a single 
incident — and neither explains nor takes into account the rest of the 


record, replete with misconducts material to the character qualification 
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issue. As such, the Commission's conclusion must fall — and with it 
the entire decision — because not supported by substantial evidence on 
the record as a whole. Universal Camera Corp. v. Labor Board, 340 
U.S. 474. 


Furthermore, the Commission's decision is flatly inconsistent 
with its own past decisions on the importance of candor and accurate 
reporting, and is also contrary to the decisions of the Supreme Court 
and this Court. The Supreme Court decision in Federal Communica- 
tions Commission v. WOKO, 329 U.S. 223, and this Court's decision in 
Independent Broadcasting Company v- Federal Communications Com- 
mission, 89 U.S. App. D.C. 396, 193 F. 2d 900, firmly established the 
basic and fundamental requirement that applicants for, and holders of, 
authorizations from the Commission must scrupulously observe a 
standard of truthfulness, honesty and candor in their dealings with the 
Commission. The Commission itself has, of course, followed these 
fundamental requirements in dealing with other applicants, e.g., Oil 
City Broadcasting Company, 1 Pike & Fischer, R.R. 1; Carbon Emery 
Broadcasting Company, 12 Pike & Fischer R.R. 1268. But the Commis- 
sion has abandoned these requirements in this case — and has done so 
without any tenable justification, explanation or support in the hearing 
record. 


Il. THE COMMISSION'S CONCLUSION THAT INTERVEN OR POSSESSES 
THE NECESSARY CHARACTER QUALIFICATIONS DID NOT TAKE INTO 
ACCOUNT THE COMMISSION'S OWN FINDINGS OF VIOLATIONS 
OF THE COMMUNICATIONS ACT AND THE COMMISSION'S RULES 
COMMITTED BY INTERVENOR. 


The Commission made the following finding in paragraph 11 of its 
decision charging Intervenor with three separate violations, including 
a violation of Section 301 of the Communications Act:24 


ek By denying Intervenor's exception to the Examiner's conclusion that the 
operation of the radio control station was a violation of Section 301 of the Com- 
munications Act, the Commission, in effect, accepted this conclusion of the 
Examiner. (Exception 32, R. 704-705, 807) 
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"The developmental license authorized the control point at 
Paleto Hill. Despite this, Poor had Fair install in his office, 
815-24th Street, Bakersfield, an unauthorized control station. 
The control station transmitter operated on the mobile fre- 
quency 158.64 mc, specified in the developmental license. 
The antenna for the office control station, in addition to being 
unauthorized, violated technical standards in that it was'non- 
directional and had vertical polarization: The develop- 
mental report disclosed none of these facts. It also appears 
that this unauthorized control station was, in turn, controlled 
by telephone wire from a control point on the premises of a 
telephone answering service at 1417 18th Street, Bakersfield, 
a matter not mentioned in the developmental report. (R. 803) 


"9 47 CFT 21.108 and 110(b)." ! 
In Paragraph 19 the Commission concluded that Intervenor 
"failed to comply fully with his duty of accurately reporting on the con- 


ditions under which test operations were conducted.” (R. 805) 


But the Commission completely ignored these findings and con- 
clusion in ultimately concluding that Intervenor possessed the basic 
character qualifications 12 In so doing, the Commission not only 
violated logic, as shown in Part I above, but also the provisions of Sec- 
tion 409(b) of the Communications Act which require the Commission 
to include in its decision "a statement of findings and conclusions, as 


well as the basis therefor, upon all material issues of fact, law or 


a 


a The Commission conceded in Paragraph 18 of its decision (R. 804) that it 
is unable to agree with Intervenor that his developmental report "reflects a 
completely honest and above board picture of the facts and circumstances sur- 
rounding the tests." But then the Commission said: 

‘We are, however, equally unable to concur with the Examiner's charac- 
terization of Poor's conduct as involving ‘willful and knowing violations, 
misrepresentations and concealments' in omitting any specific statement 
concerning the antenna in the developmental report, or the same serious 
finding for the failure to describe the intended conversion of the trans- 
mitter." 

However, the Examiner's characterization was based on more than these two 
omissions. It included the knowing violations of the Act and the Commission's 
rules — the very violations the Commission recited in Paragraph 11 of its 
decision, quoted supra. In any event, the Commission neglected to explain why 
it is unable to accept the Examiner's characterization of Intervenor's conduct. 
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discretion presented on the record." It is self-evident that findings of 
violations of the Act and the rules are "material issues of fact" where 
applicant's character qualifications are in question. But instead of 
taking these matters into account, the Commission ended the principal 
conclusory and exonerating paragraph 20 of its decision (R. 805) with 
the following stock phrase: "viewing the record in toto, it is our con- 
clusion that the applicant here does possess the necessary basic 
character and other qualifications." 


This statement, to paraphrase Mr. Justice Frankfurter, is a 


resort to talismanic words to avoid the process of judgment. }° For 


obviously the record had not been meaningfully viewed "in toto" since 

the Commission did not even mention the above violetions of the Act 

and its Rules, and the inaccurate test report, let alone reconcile them 
with the finding of qualifications. This is contrary to the mandate of 
Section 409(b) of the Communications Act and the Supreme Court's 
decision in the Universal Camera case, supra, and results in a conclu- 
sion which does not rationaily foliow, as it must, from the Commission's 
findings. See Johnston Broadcasting Coripany Vv. Federal Communica- 
tions Commission, 85 U.S. App. D.C. 40, 175 F. 2d 351. Furthermore, 
“the statutory duty of this Court to review the action of the Commis- 

sion cannot be performed without a fuller statement of its reasons for 

its conclusion." Telanserphone, Inc. v. Federal Communications Com- 
mission, 97 U.S. App. D.C. 398, 401, 231 F.2d 732, 735, and the cases 
cited therein. Television Corporation of Michigan v. Federal Communica- 
tions Commission, _U.S. App. D.C.__, __F.2d___, No. 16253, decided 
July 13, 1961. 


In view of this cavalier treatment of the record and the responsi- 
bilities of applicants, the Commission's decision is destructive of the 
most fundamental precepts of the Communications Act — the require- 
ment of candor and truthfulness in dealing with the Commission. By 
condoning without any valid reasons or extenuating circumstances a 


13 Universal Camera Corp. v- Labor Bd., supra, at p. 489: 
"There are no talismanic words that can avoid the process of judgment." 


knowing violation of the Communications Act and violations of its Rules, 
as well as misleading statements made and concealments of material 
facts, on the part of an applicant with a record of previous violations, 
the Commission has opened the door to flagrant abuses of its processes. 
For there is nothing whatsoever in the factual context of this case or in 
the rationale of the Coramission's decision which leaves an escape, in 
any future cases of deliberately false reporting, for a disqualification 

of the culprit. 


Ill. THE COMMISSION'S REFUSAL TO REOPEN THE HEARING RECORD 

TO ADMiT TESTIMONY WHICH WOULD SHOW THAT INTERVENOR 

TESTIFIED FALSELY UNDER OATH WAS A GROSS ABUSE OF ITS 

DISCRETION SINCE INTERVENOR'S CHARACTER QUALIFICATION 

WAS THE PRINCIPAL ISSUE BEFORE THE COMMISSION AND SINCE 

THE RECORD CLEARLY SHOWED PAST VIOLATIONS FOR WHICH 

INTERVENOR HAD BEEN PUNISHED AND NEW VIOLATIONS IN 

CONNECTION WITH THE INSTANT APPLICATION. 

Intervenor's character qualification was a principal issue in this 
case. That the Commission viewed it as such is clear from paragraph 
20 of its decision. (R.805) Yet, it refused to reopen the record to hear 
evidence in support of Appellant's documented allegations that Inter- 
venor testified falsely under oath. This was done in the name of finality 
of the administrative process (R. 801) and, incredibly, for the reason 
given that even if the allegations of false testimony were sustained, they 
still would fail to lead to any change in the Commission's decision. 
(R. 800 and 838) The Commission, of course, has latitude in bringing 
finality to adjudicatory proceedings and discretion in reopening a hear- 
ing record. But both must be exercised in the light of the circumstances 
of the particular case, the facts in the record and those offered upon re- 
opening. Here the Commission abused both its latitude and discretion in 
refusing to hear and consider evidence of false testimony by Intervenor 


which came to light after the record was closed. 


The allegation of perjury was made by Appellant as a result of 


Intervenor's testimony that there was no remote control point for his 
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Business Radio Service station on the premises of the telephone answer- 
ing service known as "Your Girl Friday", at 1222 California Avenue, 
Bakersfield, California. If such a control point existed, it would have 
been unauthorized./* This would have constituted another violation of 
the Commission's rules which, clearly, would have had a bearing on the 
resolution of the character qualifications issue. Intervenor was asked, 
on nine different occasions, whether at any time he had a remote control 
point for his Business Radio station on the premises of this telephone 
answering service at the above mentioned address. Each time he em- 
phatically denied its existence. When asked where the control point for 
his Business Radio Service station was located, he replied "Our office 
only, at 815 24th Street | Bakersfield, California]", (Tr. 145) When 
asked whether he knew whether there was another control point author- 
ized, he replied, ''There is not. I don't know if there is one authorized 
but there are no other control points." (Tr. 145) These two answers 
were given on December 1, 1959 (Tr. Vol. 2). Intervenor again was 
questioned on this matter on December 4. He testified that he did have 
a control point on the premises of "Your Girl Friday" when the latter's 
offices were located at 1417-18th Street, Bakersfield, California, but 
not after the telephone answering service moved to 1222 California 
Avenue. When questioned whether the control point was also moved, he 
replied "No" and added There is no control point at this time except in 
our office.” (Tr. 564) In answer toa question as to when the telephone 
answering service moved its offices, Intervenor replied, "I can only 
tell you that for at least seven months we have not used any control 
point.” (Tr. 566) Questioned as to when he discontinued the use of a 
control point on the premises of "Your Girl Friday" he replied "When 
the answering service changed locations." (Tr. 566) 


= Under the Commission's rules a control point is an operating position from 
which a radio transmitter may be turned on the air and turned off the air. Prior 
authority for the installation and operation of a remote control point is required. 
Section 11.107 of the Commission's rules, 47 C.F.R. Section 11.107. 
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These repeated denials of the existence of a remote control point 


at 1222 California Avenue could not have been more emphatic. But sub- 
sequent investigation by Appellant (and apparently also the Commis- 
sion's field staff) cast serious and substantial doubt on their truthful- 
ness. On December 8, 1959, Appellant visited the premises of the 
telephone answering service at 1222 California Avenue, Bakersfield, 
California, and observed several remote control consoles for control 
and dispatching of mobile radio systems. He was then informed by the 
owner of the telephone answering service that one of those consoles 
constituted a remote control unit for the Business Radio Service station 
licensed to Intervenor. This information was reported to the Commis- 
sion in an affidavit executed by Appellant (R. 757) and filed with the 
Commission on December 21, 1959 as an attachment to an opposition to 
Intervenor's petition to certify the hearing record to the Commission 
for decision. Intervenor's petition was denied by the Commission (R. 
742-3), without any reference to the perjury allegation, on March 11, 
1960, approximately seven weeks after the issuance of the Examiner's 
initial decision on January 20, 1960 looking toward a denial of Inter- 
venor's application. In view of the Examiner's decision, Appellant felt 
that no useful purpose would have been served by then pressing the 
perjury issue which would merely add another reason for the denial 
already ordered. It was not until the announcement by the Commission 
on July 29, 1960, following oral argument on Intervenor's exceptions, of 
its instruction to the staff to reverse the Examiner that it became im- 
portant to bring the perjury issue again to the Commission's attention. 
This was done by a petition to reopen the record, filed August 12, 1960. 
(R. 749) The petition not only recited verbatim Intervenor's testimony 
in which he denied the existence of the control point (R. 750-754), but 
also included Appellant's above mentioned affidavit and a copy of a letter 
to the Commission from Lena Shouse Darby, a former employee of 
"your Girl Friday". This letter, dated December 26, 1959, informed 
the Commission that Miss Darby had been operating a remote control 
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point for Intervenor’s Business Radio Service station from the premises 
at 1222 California Avenue. (R. 758) 


The Commission's Common Carrier Bureau filed a pleading sup- 
porting Appellant's petition and advised the Commission that its Field 
Engineering and Monitoring Bureau had conducted certain investigations 


which would tend to have a bearing on Intervenor's statement under oath 
that no control point existed for his Business Radio facility on the 
premises of a Bakersfield telephone answering service. (R. 759-760) 
The Bureau further stated, as did the Appellant in his petition, that this 
information, which was obtained after the record was closed, would 
appear to be particularly relevant and could have a material effect on 
the proposed decision in view of the Commission's instructions to 
reverse the Examiner. 


The perjury allegations contained in the petition were not chal- 
lenged by Intervenor in his opposition to the petition to reopen. Inter- 
venor relied solely on a technical argument that the petition was too 
late. (R. 761-770) Subsequently, on August 30, 1960, Intervenor filed 
four affidavits purporting to contest the allegations in the petition to 
reopen. (R. 771-783) These affidavits, particularly the ones of Delbert 
Gail Cross and Bruce Dale Jones, if anything, confirmed the allegations 
that an unauthorized control point was in existence when Intervenor 
testified to the contrary. Both affidavits state that the control line to 
Intervenor's transmitter "had been completely disconnected on Decem- 
ber 2, 1959". (R. 780-783) This clearly implies that prior to Decem- 
ber 2, 1959 such a connection existed between 1222 California Avenue 
and Intervenor's Business Radio Service transmitter location, contrary 
to Intervenor's repeated denials under oath. 


The Cross and Jones affidavits are similarly revealing. As 
indicated above, Intervenor testified on December 4, 1959, that he dis- 
continued the use of a control point on the premises of "Your Girl 
Friday" "When the answering service changed locations" to 1222 
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California Avenue; and that "for at least seven months we have not 
used any control point.” (Tr. 566) These sworn answers were an abso- 
lute and unequivocal denial of the existence of a control point, at any 
time, during the past seven months, at 1222 California Avenue. But the 
affidavits of Messrs. Cross and Jones, purportedly supplied in support 
of Intervenor's testimony, cast serious doubt on the accuracy of Inter- 
yenor's testimony with respect to any period prior to December 2, 
1959. Thus, Mr. Cross stated under oath: 


"A ffiant further states that since transmitter KMY61 had 
been completely disconnected on December 2, 1959, and 
had been rendered inoperative for use as a transmitter | 
previously, that said transmitter could not have been con- 
trolled or the receiver heard from any location other than 
815-- 24th Street, Bakersfield, California, on December 7th 
or 8th, 1959, or at any time after December 2, 1959." — 


(Emphasis added) (R. 781) 


Mr. Jones swore: 


‘That no transmission could have been made on Station - 
KMY61 from any location other than 815 - 24th Street, 
Bakersfield, California, on December 7th or 8th, 1959, 

r at any time after December 2 1959." (Emphasis added) 


a 

R. 783 

These affidavits not only do not contradict Appellant's and the Bureau's 
allegations of false testimony, but corroborate them by clear implica- 
tion. If the control panel was made inoperative on December 2, 1959, 
clearly it must have been operative before that time, contrary to Inter- 
venor's testimony. But Intervenor denied this on December 1, prior to 
the alleged disconnection, and again on December 4, 1959. If Inter- 
venor had testified truthfully, would not Cross and Jones, instead of 
making the qualified statements quoted, come out clearly and unequi- 
vocally in support of his version? Certainly they would have sworn to 


the absence of a control point at any time if they could have done so 
truthfully. 
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With these allegations and counter-allegations before it, the 


Commission, in its final decision granting Intervenor's application, 
denied Appellant’s petition to reopen. This was done on the basis of a 
professed importance of finality in the administrative process and the 
Commission's contention that the petition to reopen did not offer newly 
discovered evidence. (R. 800-801) Both reasons are incomprehensible 
in the context of the case. How can Appellant be charged with lateness 
or failure to supply newly discovered evidence when the allegation of 
perjury and the affidavit to that effect was filed only 17 days after the 
hearing record was closed? Since the denial of the existence of the 
control point was made during the hearing, it was humanly impossible 
for Appellant to contest this evidence without investigating the matter 
in Bakersfield. Appellant did so promptly upon his return to Bakers- 
field — as apparently also did the Commission's own field staff. Then, 
the evidence of false testimony supplied by Appellant reposed in the 
Commission's files, without any consideration whatsoever, for seven 
months, until again brought to the Commission's attention by Appellant's 
petition to reopen. But the Commission in its reliance on the impera- 
tiveness of finality of the administrative processes charged this delay, 
which in any event was not undue in a proceeding still pending, solely 
to Appellant. This reliance on administrative finality is the more in- 
comprehensible when, as here, the issue involved is one of false testi- 
mony in 2 hearing in which the alleged perjurer's character is in issue. 
Not only Intervenor's character qualifications were in issue here but 
also the record showed many violations of the Communications Act and 
the Commission's rules, some already punished, others new. While the 
Commission may excuse such violations and even perjury for good and 
sufficient reasons, it is arbitrary and capricious in the extreme to 
refuse to consider an allegation of perjury supported by affidavits and, 
apparently, the results of the Commission's own field investigation, 
when the applicant's character is the all-decisive issue. With all the 
numerous violations committed by Intervenor, and excused by the 
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Commission, it is not at all inconceivable that the alleged false testi- 
mony, if proved after a hearing, would constitute the straw that broke 

the camel's back. Though several instances of misconduct may be ex- 
cused, there is a point when one violation may be one too many. False 
testimony under oath, if proven, would certainly be one of the most 
serious of the many violations already committed by Intervenor — and 

a most serious matter in the absolute sense. The Commission cannot 

be allowed to avoid an issue of this importance by refusing to hear 
proffered evidence merely to satisfy its desire to put an end toa hearing. 


Equally incomprehensible is the Commission's statement in para- 
graph 5 of its decision (R. 800) which implies that the allegation of per- 
jury, even if true, would not affect the outcome of this case.!° Is the 
Commission laying down a principle that false testimony is of no con- 
cern to it in passing on the qualifications of an applicant? The Com- 
mission may, of course, decide that false testimony notwithstanding, 
other factors require a grant. But it may not refuse, ina contested 
proceeding, to consider a documented allegation of false testimony. 


Yet this is precisely what the Commission did here. 


The Commission also refused to consider the perjury allegations 
in Appellant's petition for reconsideration. While not departing from 


its previous views, the Commission purported to deal with the perjury 
allegations on their merits and found them wanting for the reason that 
they "are largely, if not entirely, conclusionary and hearsay; and, in 
our opinion, were the supporting statements to be accorded the true 
value, which Petitioner would have us place thereon, they would still 


fail to sustain the most serious allegation of perjury against Poor and 


thus would fail to lead to any change in our previous decision.” (R. 838) 


— 


2S This implication clearly flows from the sentence (supported py citations of 
Commission decisions) that "We have consistently held that a petition for re- 
opening the record must be supported by newly discovered evidence . . . and 
that the new evidence would, if true, affect the decision." (R. 800) | 
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These reasons are no less incomprehensible than those previously 


given for the Commission's refusal to reopen the record. 


What were the allegations which the Commission labelled as con- 
clusionary and hearsay? The petition to reopen recited Intervenor's 
repeated denials of the existence of the control point in question. Cer- 
tainly, there is nothing conclusionary or hearsay about this testimony 
in an open hearing. Also, it supplied a letter from Miss Darby, a 
former employee of the telephone answering service, stating on her 
own personal knowledge gained in the course of her employment, that a 
control point was installed and operated at 1222 California Avenue. In 
addition, two new affidavits, which were attached to the petition for re- 
consideration, attested to the existence of this unauthorized control 
point on the personal knowledge of the affiants. Appellant's own affi- 
davit was based on his personal observation and a statement made to 
him by the owner of the telephone answering service. Only the latter 
could possibly be considered as hearsay. But in any event, allegations 
in a pleading are not to be tested by the rules of trial evidence. All 
pleading allegations are hearsay until admitted into evidence in an open 
hearing and subjected to cross-examination. As this Court has said in 


the recent case of Philco Corporation v. Federal Communications Com- 
_« BEd = (No. 15,891, Slip. Op., 
June 29, 1961, pp. 5-6), "A protestant need not plead his evidence . - - 
What is required is merely an articulate statement of some fact or 
situation which would tend to show, if established at a hearing, that the 
grant of the license contravened public interest, convenience and 


mission, _ U.S. App. D.C. 


——’ 


necessity, .. .” 


Appellant certainly supplied in his petition to reopen and the peti- 
tion for reconsideration an articulate statement of the facts which 
raised an issue of perjury. The issue was clearly drawn. On the one 
hand, the Commission had Intervenor's sworn testimony that at no 
time was there a control point at 1222 California Avenue. On the other 
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hand, the Commission had three affidavits and one letter from persons 
who, on their own personal knowledge, advised the Commission that 
such a control point existed and was in operation during the very same 
period covered by Intervenor's testimony. These affidavits are not 
contradicted by the counter-affidavits of Cross and Jones described 
above. Moreover, the Commission had in its own files reports from 
its field representatives which, in the words of its Common Carrier 
Bureau, "would tend to have a bearing on Poor's statement under oath, 
that no control point existed for his radio facility at a telephone answer- 
ing service called "Your Girl Friday’ at Bakersfield, California.” 
(R. 759) The Commission's refusal to consider the latter material was 
clearly contrary to the injunction of this Court in Clarksburg Publishing 
Company v. Federal Communications Commission, 96 U.S. App. D.C. 
211, 225 F. 2d 511, that: 

‘The statute contemplates that, in appropriate cases, the 

Commission's inquiry will extend beyond matters alleged 


in the protest in order to reach any issue that may be 
relevant in determining the legality of the challenged grant." 


Certainly, this was an appropriate case to dispose of the character 


qualifications by reference to all relevant evidence proffered as well as 


reposing in the Commission's files. 


Moreover, we are ata loss to understand the meaning of the Com- 
mission's conclusion (R. 838) that if the supporting statements supplied 
in the petition to reopen and the petition for reconsideration were to be 
accorded the full value which we placed upon them, they would still fail 
to sustain the allegation of perjury. The Commission does not explain 
this statement. But, on its face, the statement is completely illogical 
in view of the diametrically opposed assertions in our petitions and 
Intervenor's testimony. Perjury is the willful giving, under oath, of 
false testimony material to the point of inquiry.’° Certainly, the 


16 Black's Law Dictionary, 3rd Ed., 1933. Cf. United States v. Norris, 300 U.S. 
564, 574: "Deliberate material falsification under oath constitutes the crime of 
perjury, and the crime is complete when a witness's statement has once been 
made." 
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affidavits supplied by Appellant squarely raised an issue of false testi- 
mony; as also apparently did the results of the Commission's own in- 


vestigation reposing in its files. This was enough to order a further 


inquiry to test the testimony's falsity and the witness's willfulness. 


The purpose of the protest section of the Communications Act is 
"to search out the public interest.” Hall v. Federal Communications 
Commission, 99 U.S. App. D.C. 86, 90; 237 F. 2d 567, 571. The Com- 
mission's search for the public interest in this case has certainly been 
prematurely cut short. Moreover, it is implicit in this Court's decision 
in the Clarksburg case, supra, and expressly spelled out in Federal 
Broadcasting System v. Federal Communications Commission, 96 U.S. 
App. D.C. 260, 265, 225 F. 2d 560, 565, that the Commission should 
not conclude its hearing until it has built up a record sufficient to sup- 
port its final conclusions and should consider any issue bearing on the 
qualifications of the licensee. Just as in Enterprise Company v. 
Federal Communications Commission, 97 U.S. App. D.C. 374, 231 F. 2d 
708, the Commission abused its discretion in refusing to reopen the 
hearing record to consider the changed circumstances there presented, 
so here the Commission abused its discretion in refusing to hear 
proffered evidence and to avail itself of the evidence in its own files to 
demonstrate that Intervenor testified falsely. 


This Court's decision in the Philco case, supra, makes it once 
more abundantly clear that, ina protest case, nothing less than a 
searching inquiry into the public interest and the applicant's qualifica- 
tions to receive a radio license will do. To this end, the Commission 
has been admonished again, as in the Federal Broadcasting case, supra, 
that it should not conclude its hearing until it has built up a record 
sufficient to support its final conclusion. Whatever validity there is in 
the principle that the administrative process must reach a point of 
finality, this aim should not become an end in itself — and in no event 
should the curtain be drawn for the sake of administrative finality 
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where a substantial issue bearing on applicant's character remains unre- 
solved. Here, the Commission, in its preoccupation with finality to the 
detriment of a full and complete inquiry, has ignored this Court's in- 
junction to search out the public interest, Hall v. Federal Communica- 
tions Commission, supra, to inquire beyond the allegation in a protest, 
Clarksburg Publishing Com v. Federal Communications Commis- 
sion, supra, and not to conclude a hearing before building up a record 
sufficient to support the final conclusion, Federal Broadcasting System 
v. Federal Communications Commission, supra. These three principles, 
among other effects, relegate administrative finality to its proper place 
in the adjudicatory scheme — subordinate to the overriding need for 
determining the qualifications of an applicant. On the record herein, 

the Commission's failure to reopen the hearing to consider the alleged 
false testimony is alone, therefore, sufficient to require a reversal of 
the Commission's decision. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
Commission's decisions and orders under appeal must be held unlawful 
and set aside as unsupported by substantial evidence on the record as 


a whole, and arbitrary, capricious and an abuse of discretion. 


Respectfully submitted, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,286 


KAY KELSO KIDD d/bA RADIO 
DISPATCH ENGINEERING COMPANY, 
Appellant, 

Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


THOMAS R. POOR, d/b AS KERN RADIO DISPATCH, 


Intervenor. 


ON APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Appellant's statement of the case is argumentative 
and incomplete in certain respects. It is therefore 
believed that a further statement will be of assistance to 
the court. 
This appeal is from the Commission's Decision and 


i/ 
Order of November 18, 1960 (R. 799-807; 29 F.C.C.; 1079-1086), 


which denied after hearing a protest filed, pursuant to 


2 
former Section 309(c) of the Communications Act, by Kay 


ae 

1/ Since the Commission's opinion as printed in the official 
advance sheets will be included in the Joint Appendix, we will 
refer to that document as "29 F.C.C." hereafter in this brief. 


2/ Former Section 309(c) was abolished by the Communications 
Act Amendments, 1960, Public Law 86-752, 74 Stat. 889, in favor 
of a new pre-grant objection procedure contained in Sections 


309(d)-(g), 47 U.S.C. 309(d)-(g) (Supp. II, 1958 ed.) 
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Kelso Kidd, d/b/as Radio Dispatch Engineering Company (Kidd) 
against the grant of a construction permit to Thomas R. Poor 
d/b/as Kern Radio Dispatch (Poor), and from the Commission's 
Memorandum Opinion and Order of March 3, 1961, which denied 
appellant's Petition for Reconsideration and Rehearing (R.837- 
838). Poor's grant was for a new two-way common carrier 


station in the Domestic Public Land Mobile Radio Service at 


3/ 
Taft, California. | The pertinent facts are as follows: 


A. The History of the Proceedings 

Poor has been in the business of two-way radio main- 
tenance, sales, leasing, and service for some 15 years, and 
possesses a second class radiotelephone operator license and 
other authorizations from the Commission (29 F.C.C. at 1081).. 
On January 22, 1958 he filed an application for a construc-— 
tion permit to establish a two-way common carrier station at 
Taft, California with "Channel 2" frequencies (i.e., 152.09 
megacycles (mc) base and 158.55 mc mobile). Subsequently, 
Kidd, the licensee of a two-way common-carrier station in 
Bakersfield, California, filed a mutually exclusive appli- 
cation for the same frequencies. 

To avoid a comparative hearing, Poor amended his 
application and requested developmental authority to test 
SSS 
3/ Section 21.1 of the Commission's Rules defines Domestic 
Public Land Mobile Radio Service as "a public communication 
service for hire between land mobile stations wherever 
located and their associated base stations which are located 
within the continental limits of the United States or its 
territories and possessions, or between land mobile stations 


in the United States and base stations in Canada” (47 CFR 
21.1 (Supp. 1961)). 


= eS 
the feasibility of operating on the "Channel 3%" split-channel 
frequencies of 152.18 mc. base and 158.64 mc. mobile. (29 


4/ 
F.C.C. at 1081) 


The Commission granted this request and 
issued a developmental license to Poor on March 31, 1958 for 
a term ending June 30, 1958. It included the Condition that 
within thirty days after the completion of the tests, a 
developmental report was to be filed with the Commission, as 
required by Section 21.406 of the Rules (47 CER 21.406)... 
On July 31, 1958, Poor filed his developmental license report. 
(29 F.C.C. at 1082) On June 18, 1959, the Commission granted 
without hearing Poor's amended application for a construction 
permit to establish a two-way common-carrier system on the 
"Channel 34" split-channel frequencies. Under this auth- 


crization, Poor would serve a substantial area already served 


by Kidd and they would be competitors in the rendition of a 


like communication service (29 F.C.C. at 1080). 


a 

4/ Appellant correctly defines a "split channel" as a “term 
applied to new frequencies which are derived by reducing 
channel separations between assignable frequencies, when 
permitted by advancements in radio art." (Br.3) 

Rule 21.501(c) provides that split channels shall become 
available on November 1, 1963, but that earlier assignment 
may be made when the transmitting equipment proposed to be 
installed.meets certain technical standards. The applica- 
tion must be accompanied by an engineering showing which 
clearly indicates that the proposed station will not cause 
harmful interference to any station located within 75 miles 
of the proposed station and authorized to operate on frequen- 
cies removed by 30 ke or less from the proposed frequency. 
Such a showing must include a notarized statement from each 
such licensee setting forth his views as to the probability 
of harmful interference caused by such an assignment. (47 
CFR 21.501(c) (Supp. 1961)) 


’ 
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On July 22, 1959, Kidd filed a protest against the 
grant, alleging, inter alia, that the developmental report 
filed by Poor contained false statements and that he lacked 
the qualifications to be a licensee (R. 96-110). In sup- 
port of his protest, Kidd attached an affidavit of Marvin 


Fair (Fair), a radiotelephone operator formerly employed by 


Poor (R. 110). Fair had been Poor's service manager at the 


time of the developmental testing, but was in business for 
himself, with Kidd as a customer, when the affidavit was 
executed at Kidd's request (29 F.C.C. at 1090). 

By order released August 24, 1959, the Commission 
postponed the effective date of the June 18th grant to Poor, 
and ordered a hearing on his application, “in view of the 
serious nature of the charges made by Protestant". (R. 168- 
173, 171) The issues designated for hearing, essentially 
the same as those requested by Kidd in his protest, were as 
follows: (R. 172-173; R. 102-103) 

1. To determine the facts and circumstances 

relative to the conduct of test opera- 


tions authorized by the developmental 
license. 


To determine whether any unlicensed 
operation in violation of Section 301 

of the Communications Act and Sub part F 
of Part 21 of the Commission's rules 

has taken place during the conduct of 
such tests. 


To determine whether any willful and 
knowing misrepresentation or concealment 
of material facts by Applicant has taken 
place in connection with the conduct of 
developmental operations by Applicant, 
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and the developmental report submitted 
to the Commission relative thereto. 


To determine the number of mobile units | 

Applicant now has on hand, whether such | 

units are type accepted for the service | 

proposed herein and, if not, the cost 

to convert them for such use. 

To determine whether Applicant has the 

necessary technical, financial, and 

character qualifications to be a common | 

carrier licensee. 

To determine in the light of the 

evidence adduced whether the applica- 

tion of Thomas R. Poor should be granted. 

(R 172-173) 
The Commission placed the burden of proof on issues 1,4,5, 
and 6 upon the applicant, and on 2 and 3 upon the protestant 
(R. 173). 

On December 10, 1959, following the hearing but prior 
to any decision by the hearing examiner, Poor petitioned the 
Commission for a "Direction that the Record be Certified to 
it for Final Decision” (R. 509-515) The grounds of this 
petition were (1) that the Commission had ordered a hearing 
solely because of the allegations of Kidd and his affiant, 
Fair; (2) that Kidd's allegations and Fair's affidavit had 


been proved false by the testimony at the hearing and by 


Fair's own admissions; and (3) that it would defeat the ends 


of justice to proceed with regular Commission procedures, 


and thereby continue in effect the outstanding stay of Poor's 
establishment of a two-way common carrier system (R. 509-515). 
The Chief of the Commission's Common Carrier Bureau and Kidd 


| 
filed oppositions to this petition (R. 516-518; 
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3/ 
519-536), which was denied by the Commission on March 9, 
1960.(R. 742-743) 

The hearing examiner's Initial Decision, issued on 
January 20, 1960, proposed to grant the protest and deny 
Poor's application (29 F.C.C. 1087-1104). The examiner con- 
cluded that Fair's testimony was not credible (29 F.C.C. at 
1101). He found that Fair was biased against Poor and that 
Fair's testimony did not support but, in fact, contradicted 
his original affidavit (which underlay the protest) in 


several respects (29 F.C.C. at 1101). The examiner never- 


theless concluded that "whether Fair's excesses were 


engendered by pure malevolence, or can be more charitably 


regarded", the basic protest must succeed because of the 
record showing, established largely through Poor's own testi- 
mony, that Poor was chargeable with "willful and knowing 
violations, misrepresentations, and concealments" in 
conducting his test operations and in the developmental 
report (29 F.C.C.at M01, 1103). He stated (ibid.): 


.... A former employee, apparently well 
treated during his employment but nursing 


5/ In addition, Kidd attached an affidavit to his opposition 
which stated that on December 8, 1959, he visited the "Your 
Gal Friday” telephone answering service (a business not owned 
by the parties to this case), observed several remote control 
consoles used for remote control and dispatching of mobile 
radio systems, and was told by the owner that one of these 
consoles had been used the previous evening by Poor in the 
remote control of a Business Radio Service system licensed 

to Poor (R. 534). This license in the Business Radio Service 
(47 CFR 11.3(a); 11.551-11.555 (Supp. 1961)) is a separate 
facility from the common carrier application in the Domestic 
Public Land Mobile Radio Service at issue here. 

This aspect of the case is discussed more fully infra. 
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some vague grievance, tattles to his 
employer's competitor. The competitor 
eagerly seizes on the revelations and 
ostensibly as a private attorney general 
protests a grant to his rival in order 

to maintain his area monopoly. And there 
is a not unfounded suspicion that the 
informer, also, is not solely motivated 
by a disinterested concern for the public 
interest, but that he has his own fish to 
fry in the way of profitable business 
relations with protestant. But whatever 
distaste one may have for the circum- 
stances in which the protest was brought, 
and however one may sympathize with 
applicant's indignation at being sub- 
jected to an ordeal, the protest itself 
is well-founded. 


After oral argument on exceptions to the examiner's 
Initial Decision, the Commission released its Decision and 
Order on November 18, 1960, denying the protest and affirm- 
ing the grant to Poor (29 F.C.C. 1079-1086). The Commission 
adopted (with certain minor modifications) the examiner's 
findings of fact, including his findings on Fair's credi- 
bility (see ruling on Kidd's exceptions, 29 F.C.C. | 1086, 1085), 
but disagreed with the examiner's judgment as to the signif- 


jicance to be attached to the conduct (29 F.C.C. at 1084). 


It concluded, upon review of the record as a whole, that Poor 


did possess the necessary basic character and other qualifi- 
cations to be a licensee (29 F.C.C. at 1085). 
B. The Commission's Findings 
The findings with respect to Poor's conduct, as found 
by the examiner and summarized by the Commission, are as 


follows (29 F.C.C. at 1081-1083). 
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l. The transmitter - 

In his development report, Poor stated that the 
transmitter used in the developmental tests was that speci- 
fied in his developmental authorization, a General Electric 
ET-21-A with 50 watt output (29 F.C.C. at 1082). Poor's 
former employee, Fair, under whose general supervision the 
transmitter was installed, testified that the transmitter 
actually used was a lower power General Electric ET-20-A 
with 25 watt output (29 F.C.C. at 1082). Poor had directed 
Fair to convert the ET-20-A transmitter to an ET-21-A in 
accordance with a factory-approved wethog but took no 
active part in, and had no actual knowledge of, the conver- 
sion (29 F.C.C. at 1082). Fair failed to convwrt the trans- 
mitter, as directed, primarily because of his inability to 
obtain an essential part. Poor, without checking upon Fair, 


assumed that the transmitter had in fact been converted 


7 
(29 F.C.C. at 1084, 1094). 


2. The antenna - 
Poor's developmental report did not mention the 


kind of antenna used in the tests (29 F.C.C. at 1082); the 


ee 
6/ An expert witness testified during the hearing that the 
conversion of an ET-20-A transmitter to an ET-21-A trans- 
mitter was possible by the addzion of five basic parts, and 
that, properly converted, the ET-20-A was considered to be 
and ET-21-A. (29 F.C.C. at 1094) The Commission's counsel 
from its Common Carrier Bureau conceded that the sets could 
be so modified. (Tr. 280) 


7/ Although Fair testified that he reported the missing part 
to Poor, Poor denied being so advised (29 F.C.C. at 1082, 
1084). Without squarely resolving the conflict the examiner 
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developmental license prescribed a Communications Product 
type 200-509 antenna. The Commission found that a different 
antenna was used for three daysy but that the bulk of the 
testing was done with the authorized one (29 F.C.C. at 1084, 
1094). Poor explained that after receiving the develop- 
mental grant he ordered the authorized antenna but,; prior 

to its delivery, conducted some co-channel tests wilth station 
KMA 835 at Ventura, California (about 60 miles away) to deter- 
mine the attenuation in the intervening SHAT ANSS | Poor felt 
that if interference showed up during these co-channel tests, 
there would be little use in proceeding under the develop- 
mental grant, since the proposed station would not be a 
satisfactory investment. Having prearranged with Station KMA 
835 to participate, Poor changed his mobile unit frequency to 
that of the other station. While such frequency was not 
authorized in the developmental license, the mepert disclosed 
that it had been used (29 F.C.C. at 1082). 


Believing that Section 21.402 of the Commission's 


8/ 
Rules (47 CFR 21.402) sanctioned minor deviation from the 


P oe. 4 
terms of the license, Poor testified that he had "felt it 


7/ (cont'd) found that Poor did not inspect to see' whether 
the part had been added or whether the conversion was com- 
plete, but assumed that the transmitter had been converted 
(29 F.C.C. at 1084, 1093, 1094). 


8/ Section 21.402 provides: "The program of research and 

development, as stated by an application for construction 
permit or license or stated in the instrument of station 
authorization, shall be substantially adhered to unless the 
licensee is otherwise authorized by the Commission,” 
Emphasis added. | 
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was within the rights, even though not within the license," 
and that he failed to report to the Commission the fact that 
an antenna different from the one authorized (as well as a 
converted transmitter) had been used during a portion of the 
test period, because he had not thought it was important 
(29 F.C.C. at 1082, 1083.) 

3. The control point - 


The developmental license specified that the 


Q/ 
authorized control point for the operation of the trans- 


mitter would be the "same as base station location” on 
Paleto Hill (29 F.C.C. at 1083, 1095). Despite this, Poor 
installed a control station at a different location, in his 
office at Bakersfield (29 F.C.C. at 1083, 1095). Although 
the transmitter of the offfice control station operated on 
the mobile frequency 158.64 mc specified in the develop- 
mental license (29 F.C.C. at 1083), the control station 
antenna, in addition to being unauthorized, was non- 
directional and had vertical polarization, in violation of 
the technical standards set forth in Sections 21.108 and 
een 

9/ "A control point is an operating position at which an 
operator responsible for the operation of the transmitter 
is stationed and which is under the control and super- 
vision of the’ licensee" (47 CFR 21.1) and is connected to 
the base transmitter by means of a telephone wire. A 
control station, on the other hand, is a station composed 


of transmitter and antenna equipment linked to the base 
transmitter by means of radio waves. 


— in = 
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21.110 of the Commission's Rules (29 F.C.C. at 1083). 


This unauthorized control station was, in turn, controlled 
by telephone wire from a control point on the premises of a 
telephone answering service in Bakersfield (29 F.C.C. at 
1083). None of these matters was mentioned in the develop- 
mental report, which did, however, state that "base equipment 
was wired as a mobile repeater to facilitate the monitoring 
of the receiver for long periods of time" (29 F.C.C. at 1095). 
Poor explained that he believed a control station in 
his office would enable him to spend more time in monitoring 
the station and therefore better detect interference to the 
receiver at Paleto Hill; and also that he installed the 
control point because he wanted to find out whether mobile 
repeater operation was "going to be sellable” (29 RECRCE at 
1095). While conceding that he had not informed the Commis- 
sion of the office control station, Poor pointed to the fact 
that he had reported the use of a repeater station ("which 
obviously must repeat to somewhere, in this context always 
a control point”, 29 F.C.C. at 1096) as evidence that the 
omission was not willful or purposeful (ibid.). Poor further 
indicated his belief (ibid.) that this deviation fell within 
T0/ Sections 21.106 and 21.110 of the Commission's; Rules make 
the directional and horizontal polarization requirements 
applicable to stations “other than base, mobile and auxiliary 
test stations operating in the Domestic Public Land Mobile 
Radio Service” (47 CFR 21.108(a), 21.110(b)). Although Poor's 
developmental authorization was for test operations in the 


Domestic Public Land Mobile Radio Service, a control station 
is not a base, mobile or auxiliary station. 
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the "substantial adherence” provision of Section 21.402 of 
the Commission's Rules (n. 8, cae 
4. Poor's general character —- 
Finally, the Commission and the examiner found 


that Poor's reputation in the community was good (29 F.C.C. 


at 1104, 1083). They also took official notice of the fact 


that during Poor's fifteen years of business operation 


under various Commission authorizations, his second-class 
radio telephone operator's license was once suspended by 
the Commission for thirty days because of the installation 
and operation of unlicensed radio transmitting equipment 
(29 F.C.C. at 1100, 1083). While the protestant attempted 
to show unauthorized actions by Poor in connection with 
other authorizations, the examiner found no conclusive 
proof to establish these alleged violations (29 F.C.C. at 
1103). He did, however, find that although the record did 
not justify a conclusion that there had been a “pattern” of 
non-compliance with Commission rules by Poor, a “propen- 
sity toward a deliberate neglect of, or apathetic concern 
with, his obligations toward the Commission is clearly to 
be imputed to Poor” (29 F.C.C. at 1103). The Commission 
reversed this finding, holding that it was 

"unreasonable to find the existence of an 

Ti/ Although Poor thought that mobile repeater operation was 
used “by almost all of the common carriers” (29 F.C.C. at 
1095-1096,) Section 21.518 of the Commission's Rules, per- 
mitting the control method used by Poor, did not become 


effective until after his tests, in November, 1958 (47 CFR 
21.518 (Supp. 1961)). 
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unacceptable ‘attitude’ as the cumulative adverse effect of 
a series of unproven charges,” (29 F.C.C. at 1085). 

C. The Commission's Decisions 


The Commission concluded that Poor had not adequately 


fulfilled his responsibilities as a licensee because “he 


failed to see to it that the used equipment complied with 


the requirements of the authorization, and he failed to 
comply fully with his duty of accurately reporting on the 
conditions under which test operations were conducted” 
(29 F.C.C. at 1085, 1084). However, it was unable to agree 
with the examiner's conclusion that this conduct amounted 
to "willful and knowing violations, aereprecentacions and 
concealments” such as to warrant denial of the application 
(29 F.C.C. at 1084, 1085). | 

With respect to the transmitter incident, upon which 
the examiner placed heavy stress (29 F.C.C. 1089-1094, 1101, 
1102-1103), the Commission noted particularly that while 
Poor was "clearly negligent in failing to ascertain that the 
required conversion was properly completed", he "acted in 
good faith when he expected that his instructions would be 
properly carried out by a trained and licensed employee" 


12/ 
(29 F.C.C. at 1085). Viewing the record as a whole and 


12/ In view of its appraisal of the seriousness of Poor's 
conduct, the Commission found it unnecessary to determine 
the scope of the need for substantial compliance under 
Section 21.402 of its Rules p.5 or the extent to which Poor 
had ground for a.bona fide belief that he was in such 
compliance (29 F.C.C. at 1085). 
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in light of Poor's good reputation in his community, the 
Commission determined that he had the necessary basic char- 
acter and other qualifications to receive a grant (29 F.C.C. 
at 1085). 

The Commission's Decision and Order of November 18, 
1960, also denied a "Petition to Reopen the Hearing Record 
to Show Possible Perjury by the Applicant", filed by Kidd on 
August 12, 1960 (R. 749-758), shortly after the Commission 
had given public notice of instructions to its staff to pre- 
pare a decision denying the protest and affirming the grant 


to Poor (F.C.C. Public Notice #92086, Report #115, July 29, 


13/ 
1960). This petition repeated an allegation made by Kidd 


on December 21, 1959, in his opposition to Poor's "Petition 
for Commission Direction that the Record be Certified to it 
for Final Decision” (supra, p.5-6), that Kidd had "seen an 
unauthorized control point for Poor's Business Radio Service 
System after Poor testified that he had no such control 
point.” (R. 529). 

In an affidavit attached to this opposition, Kidd had 
stated that upon visiting the "Your Gal Friday” telephone 
answering service on December 8, 1959, he observed several 
remote control consoles and was told by the owner that one 
of these consoles had been used the previous evening by a 


Poor employee in the remote control of a Business Radio 


i 
13/ Two commissioners dissented (29 F.C.C. at 1079, 1086). 


Sa 
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Service system licensed to Poor (R. 534). In support of 
his August 12, 1960 petition to reopen the record, Kidd also 
submitted a letter from a former employee of "Your Gal Friday", 
who, at the time the letter was written, was an employee of 
Kidd (R. 758). 

The Common Carrier Bureau supported Kidd's petition 
(R 759-760). The Bureau stated that it had conducted certain 
investigations which would tend to have a bearing on Poor's 
statements under oath. Although this information had come 
to the Bureau’s attention in part after the nescing record 
was closed and, in part, about a month after the initial 
decision, it had not previously thought it necessary to dis- 
close the results of the investigations to the Commission 
(R. 759), since it believed the evidence to be merely cumu- 
lative to what was already in the record (R. 759). 


In his response (R. 761-783), Poor attached the affi- 


davit of the owner of "Your Gal Friday", the affidavits of 


two Poor employees, and his own affidavit, all denying the 


allegations stated in Kidd's petition to reopen the record 
(R. 774-783). : 

The Commission denied the petition to reopen the 
record “after careful consideration of the record, the peti- 
tion and all the pleadings related thereto.” The Commis- 


sion stated that the proffered evidence had been before it 


ee 
14/ This license in the Business Radio Service is a separate 


facility from the common carrier application in the Domestic 
Land Mobile Radio Service at issue here. 
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since Kidd's pleading of December 21, 1959 in opposition to 
Poor's petition to certify the record, and that Kidd had 
shown no unusual or compelling circumstances to excuse his 
failure to pursue the point in the intervening period. In 
the absence of such circumstances, the Commission believed 
that it was "imperative in the orderly execution of the 
administrative process that a point of finality as to the 
record be reached." (29 F.C.C.atl080, 1081.) 

On December 19, 1960, Kidd filed a "Petition for 
Reconsideration and Rehearing", again requesting that the 
record be reopened for the purpose of admitting evidence of 
alleged perjury. Two additional statements by former 
employees of "Your Gal Friday" were attached to support the 
petition. (R 809-818). By a Memorandum Opinion and Order 
released March 3, 1961, the Commission denied the petition 
on its merits (R. 837-838). The Commission stated that 
while its ruling on the procedural deficiencies remained 
unchanged, it had carefully examined both the petition to 
reopen and the petition for rehearing in light of the 
"history of the case” and its Decision of November 18, 1960 
(R. 837, 838).' In such evaluation, the Commission found 


that the petitions were largely, if not entirely, conclu- 


sionary and hearsay, and that were the supporting statements 


to be accorded full value, they would fail to sustain the 
most serious allegation of perjury against Poor, and would 


not lead to any change in its previous decision. (R 838). 
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SUMMARY OF ARGUMENT 
I. The Commission's judgment, based on the macoxd as a 
whole, that Poor's conduct was not sufficiently serious to be 


disqualifying, is reasonable and within its proper discretion 


in determining the impact of the facts of record. Its con- 


clusion that Poor*s developmental report, though inaccurate 


and falling ‘short of what could be expected of him, was never-— 
theless not deliberately deceptive and did not warrant dis- 
qualification, follows reasonably from the facts found. The 
Commission*s further conclusion that Poor's various deviations 
from the terms of the developmental authorization were not 
sufficiently serious to disqualify him, is supported by ade- 
quate reasons in its decision and by the record as a whole. 
Contrary to appellant's assertion, the Commission: did not 
ignore pertinent adverse factors or consider irrelevant 
extenuating circumstances in determining, within its broad 
discretion in such matters, that Poor possessed the necessary 
basic character qualifications to be a licensee. 

II. The Commission's refusal to reopen the record to 
admit evidence on appellant's allegation that Poor committed 
perjury during the hearing, was within its divere tion under 
the circumstances of this case. Appellant failed to show any 


unusual or compelling circumstances to justify its belated 
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assertion of the matter or to outweigh the policy favoring 


administrative finality. The Commission was also warranted 
in concluding that appellant*s supporting affidavits, even 
if accorded full value, would not sustain his most serious 
allegation of perjury, and hence did not affect the Commis- 


sion*s decision on the merits. 
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ARGUMENT 
THE COMMISSION'S DETERMINATION THAT POOR 
POSSESSED THE NECESSARY CHARACTER QUALI- 
FICATIONS TO RECEIVE A GRANT OF HIS AP- 


PLICATION IS REASONABLE AND SUPPORTED BY 
THE RECORD AS A WHOLE 


THE RECORD 45 4.ooEe 
Appellant's argument on the merits that the Commission 
failed to give adequate reasons for its concuusions thet Poor's 
conduct was not sufficiently serious to be disqualifying, rests 
primarily on the assertion (Br. 14-19, 21, 22-25) that the 
"Commission excused Intervenor's conduct by reference to a 
single incident which it characterizes as negligent rather 
than willful, and by ignoring the rest of the record” (Br. 
14). In addition, appellant contends (Br. 19-25) that the 


Commission improperly relied upon irrelevant extenuating cir- 


cumstances, and ignored pertinent adverse considerations. 


We shall show that appellant has misconstrued the basis of 


the Commission's decision, and that the Commission's judg- 
ment, based on the record as a whole, is reasonable and with- 
in its proper discretion in determining the impact: of the 
facts of record. Federal Communications Commission v. WOKO, 
Inc., 329 U.S. 223, 229; WKAT, Inc. v. Federal Communications 


A 


Commission, U.S. App. D.C. 


F. 2d, Nos. 13718, 
t al., decided July 6, 1961, cert. den. sub nom Public Ser- 


vice Television, Inc. v. Federal Communications Commission, 
October 9, 1961 (No. 289, Oct. Term, 1961). 

Appellant's contention that the Commission considered 
only one incident in the record, i.e., the transmitter con- 


version, is not supported by examination of the decision 
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itself. As set forth in the Counterstatement (supra, pp.7-13), 
the Commission's opinion contains full findings of fact as 

to each incident of misconduct chargeable to Poor (29 F.C.C. 
at 1081-1083). The Commission further made clear that its 
ultimate judgment as to the seriousness of Poor's conduct 

was predicated upon all of these findings. Thus, the find- 
ings are immediately preceded by the Commission's statement 
that it would "state below our reasons for modifying the 
initial decision, ‘for denying Kidd's protest, and reinstat- 
ing the June 18, 1959, grant of a construction permit to Poor” 
(29 F.C.C. at 1081). And, in setting forth its final conclu- 
sion that Poor did possess the necessary basic character and 


other qualifications, the Commission reiterated that this was 


its determination "viewing the record in toto” (29 F.C.C. at 


1085). 

The Commission's discussion in the portion of its deci- 
sion headed "Conclusions" similarly reflects its considera- 
tion of all of Poor's conduct. It introduced this section 
with the explanation that it would discuss its views in con- 
nection with the two questions "which were obviously of deci- 
sive significance for the examiner" and would "clarify in that 
way our position as to the examiner's above-summarized find- 
ings” (29 F.C.C. at 1084). These questions were (1) the ex- 


tent and nature of the applicant's role in giving to the Com- 
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mission inaccurate information in his developmental report", 
and (2) "the evaluation of his character qualifications on 
the basis of his general attitude toward the observance of 
the provisions of the Communications Act and the Commission's 
Rullesit CalnaiaeD) The Commission's rulings on both questions 

are premised on the facts, "clear from the record" (29 F.C.C. 
at 1085), that Poor "failed to see to it that the used equip- 
ment complied with requirements of the authorization, and 

he failed to comply fully with his duty of neensaats report-— 
ing on the conditions under which test operations were con- 
ducted", in the respects found by the examiner (29 F.C.C. at 
1085). The Commission concluded as to both questions that 
Poor's conduct, although falling short of what could be ex- 


pected of him, was not serious enough to warrant absolute 


disqualification. 


In its conclusions on question (1) (supra, p. 20, 21), 


the Commission specifically referred to both the antenna and 
the transmitter incidents, and to Poor's failure to, report 
these matters, stating (29 F.C.C. at 1084): 


"We are unable to agree with applicant 
that his developmental report reflected 
a completely honest and aboveboard picture 
of the facts and circumstances surrounding 
the test .. . We are, however, equally 
unable to concur with the examiner's charac-— 
terization of Poor's conduct as involving 
"willful and knowing violations, misrepresen- 
tations, and concealments" in omitting any 
specific statement concerning the antenna in the 
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developmental report, or the same serious 
finding for the failure to describe the 
intended conversion of the transmitter.” 

This judgment that Poor's inaccurate reporting did not 
reflect a deliberate intent to deceive the Commission or to 
conceal deviations from his authorization, follows reason- 
ably from the facts found. Thus, Poor's statement that an 
Et-21-A transmitter had been used was premised on his assump- 
tion, albeit negligent, that the transmitter had been con- 
verted in accordance with his instructions to Fair (29 F.C.C. 
at 1085). The record contains expert testimony that a con- 
verted Et-20-A transmitter is considered to be an Et-21-A 
(Tr. 458), a matter conceded by the Commission's Common 
Carrier Bureau (Tr. 280). Poor's failure to report the use 
of the unauthorized antenna for three days because of his 
belief that the matter was "not important” (29 F.C.C. at 
1083), is not far:from the Commission's view that, although 
such use should have been reported, the conduct itself was 


minimal since the'authorized antenna had been used for the 


bulk of the testing (29 F.C.C. at 1084). And finally, the 


fact that Poor did report some deviations (as, for example, 
the use of an unauthorized frequency in his co-channel tests 
with Station KMA 835 (29 F.C.C. at 1082), and the use of a 
repeater station (29 F.C.C. at 1095)) is persuasive support 
for the Commission's conclusion that his failure to report 
others did not reflect a deliberate purpose to conceal the 


deviations. 
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Acting within its settled discretion in such matters, 
the Commission has held that while a “systematic Course of 
deception” over a number of years may warrant disqualifica- 
tion (Federal Communications Commission v. WOKO, 329 U.S. 223, 
229), failure to reveal information, absent any indication 
of an intent to mislead, will not result in a finding adverse 
to the applicant other than one of carelessness, laxity, etc. 
Cf. Palm Springs Translator Station,Inc., 27 F.C.C.! 438, 466- 
471, 17 Pike & Fischer, R.R. 1263, 1288-1293; Queen City Broad- 
casting Co., 26 F.C.C. 611, 680-681,703 15 Pike & Fischer, 
R.R. 645, 717-718, 735; Franklin Broadcasting Co., 15 Pike 
& Fischer, R.R. 340, 344-345, 347; Cherokee Broadcasting Co., 
25 F.C.C. 92, 101-103, 119-120 13 Pike & Fischer, RR. 725, 
736-738, 752a; Dispatch, Inc., 13 Pike & Fischer, R.R. 237, 
346-348; Hudson Valley Broadcasting Co., Inc., 13 Pike & 


Fischer, R.R. 49, 60a; Westinghouse Radio Stations, Inc., 10 
Pike & Fischer, R.R. 878, 920, 923-924, 966-967; Farmers 
Broadcasting Service, Inc., 8 J5agC & Fischer, R.R. 415, 437- 
438. The decision reached here is in accord with these hold- 
ings. See City Cabs, Inc. v. Federal Communications Com- 
mission, 275 F. 2d 165, 107 U.S. App.D.C. 136- 

In evaluating Poor's character qualification on the 
basis of his general attitude toward observance of the pro- 


visions of the Communications Act and the Commission's Rules 


(question 2, supra, p. 21) the Commission again referred 
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particularly to the Sacro which the examiner had treated 


as decisively significant, and indicated the basis for its 
conclusion that the conduct was not serious enough to warrant 
disqualification. Concerning the incident most stressed by 
the examiner, (supra, n.15 ) the incomplete transmitter con- 
version, the Commission pointed to the examiner's essential 
finding that Poor "only failed to check whether the conver- 
sion had been completed” by Fair and stated (29 F.C.C. at 
1085): 


"We are reluctant to reject entirely, 
however,! applicant's position that he acted 
in good faith when he expected that his 
instructions would be properly carried out 
by a trained and licensed employee. He was 
clearly negligent in failing to ascertain 
that the! required conversion was properly 
completed. But we are unable to find that 
this negligence amounted to "willful and 
knowing violations, misrepresentations, 
and concealments” which would prompt us 
to approve the examiner's drastic recom- 
mendation, especially in the light of the 
examiner’s findings as to applicant's 
good reputation in his community. 


The reasonableness of this rationale, insofar as it explains 
the weight accorded by the Commission to the transmitter 


incident, is not seriously challenged by appellant. 


157 The examiner had devoted the major portion of his dis- 
cusSion to the transmitter incident, (29 F.C.C. at 1089-1094, 
1102-1103) relied to a lesser degree on the antenna incident 
(29 F.C.C. at 1094-1095, 1101-1102), and merely mentioned 
the facts as to the control station point 29 F.C.C. at 1095- 
1096, 1102) without discussion, 
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Contrary to appellant's assertion (Br. 14-19, 21), the 
Commission did not conclude that Poor's other conduct was 


excused because of his negligent but good faith acts in the 


transmitter incident. With respect to the main antenna, the 


Commission stated (29 F.C.C. at 1084): "it appears that an 


unauthorized antenna was used, but only for a few days, and 
that the bulk of the testing was done with an authorized one, 
as described in the developmental report.” This conclusion 
that the initial three days out of the three month test period 
was too minimal to be of decisive consequence, does not appear 
arbitrary. 

As for the examiner's finding that "a propensity toward 
a deliberate neglect of, or apathetic concern with, obliga- 
tions toward the Commission" was shown by one 30-day sus- 
pension of license and a number of alleged violations which 
had not been established, the Commission stated (29 F.C.C. 
at 1085): “we feel that it is unreasonable to find the 
existence of an unacceptable ‘attitude’ as the cumulative 
adverse effect of a series of unproven charges.” The Com- 
mission's conclusion that unproven charges should be dis- 
regarded igs clearly proper. That it further declined to con- 
clude that one 30-day suspension during Poor's Sore years as 
a licensee demonstrated an over-all unacceptable attitude which 


would aggravate his present conduct, does not, we believe, 


establish an abuse of discretion. 
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Nor do we believe that the Commission ignored pertinent 
adverse factors or considered irrelevant extenuating circum- 
stances. Appellant asserts (Br. 20-21) that the Commission 
should have considered the “aggravating” circumstances that 
Poor had held licenses from the Commission for some years, 
that his operator"s permit had once been suspended by the 
Commission for 30idays, and that he was represented by coun- 
sel throughout the entire proceeding (a point not urged to 
the Commission) ; and that it should not have taken into 
account Poor's good reputation in the community and Fair's 
motive in testifying against him. However, both the examiner 
and the Commission properly considered Fair's motive only 
on the issue of credibility, and not on the question of 
whether the credible evidence of record showed sufficient 
ground for denial of Poor's application, (29 F.C.C. at 
1084, 1085, 1101). Moreover, the Commission expressly 
referred, in the factual findings underlying its judgment, 
to Poor’s 15 years experience as a Commission licensee 
(29 F.C.C. at 1081) and to the examiner's official notice 
of the one 30-day suspension (29 F.C.C. at 1083). While 


the examiner had considered suspension (with some hesitancy, 


@9 F.C.C. at 1100), not as an "independent violation within 


the issues", but as "throwing light on Poor's general atti- 
tude” (29 F.C.C. at 1100), the Commission reversed the ex- 


aminer's decision on the question of Poor's attitude, a 


ruling not urged as error by appellant in this proceeding. 
The weight accorded by the Commission to Poor's good 

reputation in the community is within its discretion and is 

consonant with its practice in other Sameer eronbane charac- 


ter qualifications. A finding of disqualification for charac- 


ter unfitness is a drastic determination which may bar a 


licensee from his livelihood of many years requiring Com- 


mission authorizations. Where the conduct of record is sub- 


ject to conflicting inferences, "one favoring Conceatnient: 

and the other favoring a reasonably excusable error of judg- 
ment", the Commission adopts the alternative of excusable 

error where an applicant's general reputation is good. 

Cherokee Broadcasting Co. 25 F.C.C. 92, 119. As it there 

stated (ibid.): "such a choice is more compatible with sub- 
stantial justice, particularly in the light of the persuasive 
evidence in support of" the applicant's "reputation and esteem 
in the community in which he resides.” Moreover, in comparable 
situations the Commission customarily evaluates misconduct 


167 The Commission has likewise stated that membership in 


the Communist Party is not automatically disqualifying or 
conclusive on character qualification, but merely one of 

the relevant factors to be considered in determining an 
applicant's qualifications to hold a license in the public 
interest. Morton Borrow, 18 Pike & Fischer, R.R. 107 
affirmed Morton Borrow v. Federal Communications Commission, 
109 U.S. App. D.C. 224, 285 F. 2d 666, cert. denied 367 U.S. 
892. See also, Konigsberg v. State Bar,366 U.S. 36, 51-52, 
Garner v. Los Angeles Board,341 U.S. 716, 720. ; 
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in the light of other factors favorable to an applicant. See 
Air Waves, Inc.,3 Pike & Fischer, R.R. 142, 148; Report on 
Uniform Policy as to Violations by Applicants of Laws of 
United States, 1 Pike & Fischer, R.R. Part III, 91:495 at 
91:498; Report on Editorializing by Broadcast Licensees, 13 
F.C.C. 1246 at 1255-56, 1 Pike & Fischer, R.R. Part III, 
91:201 at 91:209-210. 

Thus, the control station violations are the only matter 
which the Commission (like the examiner) did not discuss 
specifically in its conclusions, beyond setting forth its 
factual findings and stating that it saw no necessity to 
determine the validity of Poor's defense,i.e. "to deter- 
mine the scope ofithe need for ‘substantial compliance’ with 
the requirements of the Commission's pertinent rules, or to 
decide to what extent this applicant had a ground for a bona 
fide belief that he was in such compliance" in deviating 
from the authorization during the tests for business and 
engineering reasons (supra, p. 12),(29 F.C.C. at 1085.) How- 
ever, as indicated(supra p.20), the Commission introduced its 
conclusions with the explanation that it would set forth its 
views and clarify: its position in the context of those matters 


which were obviously of decisive significance to the examiner. 


The examiner's conclusions stated the facts as to the control 


point matters, but did not discuss them further or attribute 


any particular importance to the conduct-29 F.C.C. 1102). 
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Moreover, the Commission's view that this aspect of the 


case was too insignificant to warrant discussion, is reason- 
able in light of the facts as to the nature of the violations. 
The compound violations found actually stem from one depar- 


ture from the authorized test operation in an auxillary 


aspect. Instead of controlling the main transmitter from 
the authorized point on Paletto Hill, Poor controlled it 
remotely from a control station in his office (which; entailed 


an unauthorized transmitter and antenna), in turn controlled 


by telephone wire from a telephone answering service (29 


F.C.C. at 1083). Apart from the technical deficiencies in 
17/ 
the control station antenna, there is no indication that 


this remote control mode of operation would not have been 
approved by the Commission had Poor had the forethought to 


request it in his application or that there was any detriment 


a 
17/ The violation of the rules in the non-directional and 
vertical polarization of the control station antenna, appears 
highly technical and perhaps understandable. Since the 
directional and horizontal polarization requirements of 
Sections 21.108(a) and 21.110(b) of the rules (47 CFR 
21.108(a), 21.110(b)) do not apply to “base, mobile and 
auxilliary test stations operating in the Domestic Public 
Land Mobile Radio Service”, Poor's control station would 

have fallen within the exemption but for the fact that it 

is not considered a base, mobile, or auxiliary station. 
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to the public except for the lack ofprior Commission authori- 
aes” In fact, the Commission"’s rules now make express pro- 
vision for this type of operation (47 CFR 21.518 (Supp. 1961)). 
Poor's control facilities were operated on the authorized fre- 
quencies (29 F.C/C. at 1083), an important consideration from 
the standpoint ef interference to other licensees. And the 
Commission made clear that it was not approving Poor's omis- 
sion to obtain prior authorization, in concluding that this 
failure adequately to fulfill licensee responsibilities was 
not serious enough to be disqualifying (29 F.C.C. at 1085) . 

In sum, we submit that the Commission's decision here 
meets the standard in Johnston Broadcasting Co. v. Federal 
Communications Commission, 85 U.S. App. D.C. 40, 175 F.2d 351, by 
sufficiently articulating the basis for its judgment that Poor's 
conduct on the record as a whole was not serious enough to warrant 
disqualification and its reasons for this appraisal with reference 
to the facts deemed most significant. The Court's decision in 
Johnston, which fully sets forth the essential requirements 


for Commission decisions, omits any requirement that the Com- 


————_—— ee 
18/ As indicated at R. 644-645, these developmental tests 
were not required by the Commission as a condition precedent 
to a regular license. Poor requested and received the 
developmental authorization in order that he might obtain 


information which he deemed useful. 
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mission must incorporate in its conclusions from the ultimate 


facts each of the basic facts found, As the Commission said 


in Appalachian Broadcasting Corp., 22 F.C.C. 43,48: 


"We are far from agreement with the apparent 
position of the petitioner that every find- 
ing of fact stated in a Commission decision 
must be traced into the conclusions of the 
Commission. Rather, the findings are a 
summarization of the evidence of the record 
in the proceedings. We do not undertake 

to trace into the conclusions of our deci- 
sion every sentence or paragraph of the 
findings. Our conclusions mirror the 
significant findings and set forth their | 
weighted relationship to the decision 
reached." 


The Commission's judgment that Poor possessed the neces- 


sary basic character qualifications to be a licensee in light 
of the record as a whole, is within its csereccionh and con- 
sonant with its policy and decisions in other cases involv- 
ing character qualification. As appellant concedes (Br. 

18), the circumstances that Poor's conduct included un- 


authorized use of radio equipment in violation of the Com- 
| 

munications Act and violations of the Commission's Rules, 
19/ 

do not in themselves preclude a finding of disqualification. 


19/ The Commission has previously declined to disqualify 
for unauthorized use of radio equipment or violations of 
the Rules which it did not regard as serious. See; Kenneth 
McCrea, 5 Pike & Fischer, R.R. 984; Henry w. Menefee, 7 
Pike & Fischer, R.R. 993, 997-998; Capitol Cab Co., Inc,, 
16 Pike & Fischer, R.R. 935; R. J. Laros & Bro., 11 Pike 


pS eh See 


& Fischer, R.R. 917, 924-926. 
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With respect to infractions of this nature, like other types 
of ea coer eae Commission is free to conclude either 
that the conduct is so serious as to be per se disqualify- 
ing or that the conduct, while an adverse factor which might 
justify a comparative demerit, is nevertheless not of such 

a nature as to preclude a finding of qualification when 
viewed in the light of all the circumstances. 

The breadth of the Commission's authority in determin- 
ing whether improper conduct is so serious as to warrant dis- 
qualification, has recently been reaffirmed by the Court in 
the cases involving ex parte presentations by parties to Com- 


mission proceedings. In sustaining the Commission's con- 


——————————— 
2Q0/ The Commission's announced policy with respect to violations 
of Federal Law, like the antitrust laws, is that they are not 
per se disqualifying but raise an adverse presumption as to 
character which may be overcome by countervailing circumstances. 
In its Report on Uniform Policy as to Violations by Appli- 
cants of Lawsof United States, 1 Pike & Fischer, R.R. (Part 
3) 91:47°7, .t 91:498, the Commission said: 


"This is not to say that a single violation 
of Federal law or even a number of them 
necessarily makes the offender ineligible 
for a radio grant. There may be facts 
which are in extenuation of the violation 
of law. Or, there may be other favorable 
facts and considerations that outweigh the 
record of unlawful conduct and qualify the 
applicant to operate a station in the public 
interest. In all such cases, a matter of 
prime concern is whether the violation was 
committed inadvertently or wilfully. Inno- 
cent violations are not as serious as 
deliberate ones.” 
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F aM ovvting a , : 
clusion that conduct amewnt to "Corrupt tampering with the 


adjudicatory process itself" is so serious that no counter- 
balancing considerations could justify an award, the Court 
recognized that the Commission could also conclude within 
its discretion, that less serious infractions are not dis- 
qualifying even though they may justify a comparative de- 
merit. WKAT, Inc. v. Federal Communications Commission, 
GES eippeaDECe =e aE n2diens oNos/-JSKAI0, etal. 


decided July 6, 1961, cert. denied sub nom Public Service 


2k ik CO 


Television, Inc. v. Federal Communications Commission, 


October 9, 1961 (No. 289, Oct. Term, 1961); see alsio 
Federal Communica 


Massachusetts Bay Telecasters, et al. v. Federal Communica- 


tions Commission, GES App eD ACE =~ F.2d___, Nos.138% 


and 13899, order of January 19, 1961, cert. denied sub nom 


WHDH, Inc. v. Federal Communications Commission, May 8, 
1961 (No, 838, October Term, 1960); Sangamon valley Tele- 
vision Corp. v. United States, ___ U.S. App. D.C. 1 _, F. 
2d __, No. 13992, decided July 27, 1961. 

Indeed, it has been consistently held by the Courts that 
the character qualifications of a licensee are for the Com- 
mission to decide and that the Commission has the same broad 
discretion in appraising the significance of the facts of 
record where the misconduct consists of inaccurate 


statements to the Commission (Federal Communications Commis- 
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sion v. WOKO, Inc., 329 U.S. 223; City Cabs, Inc. v. Federal 
Communications Commission, 107 U.S. App. D.C. 136, 275 F. 

2d 165) or other failure adequately to fulfill licensee re- 
sponsibilities under the Communications Act or the Rules 
(Wyszatycki v. Federal Communications Commission, 105 U.S. 
App. D.C. 399, 402-403, 267 F. 2d 676, 679-680). In cases 
of doubt, the Commission's judgment as to character quali- 
fication has been held conclusive. Scripps-Howard Radio v. 


Federal Communications Commission, 89 U.S. D.c. 13, 17, 


Federal Communications Commission App. 
189 F, 2d 677, 681, cert. denied 342 U.S. 830. 
In this case, while the factors in the record may have 
been conflicting, and subject to different ultimate infer- 
ences, the Commission's evaluation of the facts as to Poor's 
conduct, is, we Submit, reasonable and within its discretion. 
This Court will not substitute its judgment for that of the 


Commission even though the Court, as a matter of original 


determination, might have come to a different conclusion. 


Federal Communications Commission v. WOKO, Inc. 329 U.S. 223, 


229; Universal Camera Corp. v. National Labor Relations Board, 
340 U.S. 474, 488; Yankee Network, Inc. v. Federal Communica- 


tions Commission, 71 App. D.C. 11, 25, 107 F. 2d 212, 226. 
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II. THE COMMISSION DID NOT ABUSE ITS DISCRETION IN 

REFUSING TO REOPEN THE RECORD TO ADMIT EVIDENCE 

OF ALLEGED PERJURY BY POOR 

As set forth in the Counterstatement (pp.15-16 ), the 
Commission refused appellant's August 12, 1960 request that 
the record be reopened for evidence as to whether Poor 
committed perjury when he testified during the hearing that 
he did not use equipment at the "Your Gal Friday” telephone 
answering service as a control point for a facility licensed 
to him in the Business Radio Service after the angcanioe 
service changed its address in Bakersfield. In its Decision 
of November 18, 1960, the Commission based this refusal on 
the ground that appellant had not shown any unusual or com- 
pelling circumstances to justify its belated assertion of 
the matter or to outweigh the need for administrative 
finality (29 F.C.C. at 1080-1081). In its Memorandum Opinion 
and Order denying reconsideration, the Commission further ruled 
that appellant's supporting statements, even if accorded full 


value, would not sustain the most serious allegation of per- 


jury and would not lead to any change in the Commission's 


previous decision on the merits (R 837-838). Both rulings 
are within the Commission's discretion under the circumstances 
of this case. 

The record shows no justification for appellant's 
delay in requesting the Commission to reopen the record on 


August 12, 1960, some eight months after discovery of the 


evidence relied upon. The hearing record was closed on 
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December 4, 1959 (29 F.C.C. at 1088). According to Kidd's 
affidavit, he discovered the facts upon which he relies on 
December 8th of that year when he visited the "Your Gal 
Friday” answering service (R. 534). Instead of reporting the 
alleged discrepancy immediately to the Commission, appellant 


waited until Poor attacked the credibility of Fair's testi- 


: n Aare Are - wags 
mony in his petition for certification of the record to the 


Commission. In opposition to this petition, appellant coun- 
tered by attacking Poor's credibility and attached an affi- 
davit alleging his support for this charge (R. 529, 534). 
Even at that time, however, appellant did not request the 
Commission to reopen the record or do more than mention the 
matter in passing (R. 519-532). Nor did appellant urge the 
point in his exceptions to the examiner's initial decision 

or in oral argument before the Commission. It was only after 
the Commission had publicly announced that its decision would 
be favorable to Poor, that appellant filed his request for 
reopening of the record and for the first time seriously 
pressed the charge of perjury. 

Appellant's proffered excuse (Br. 27), that it saw no 
need to urge the matter at an earlier time, in view of the 
evidence already in the record and the examner's initial 
decision, hardly supports its present contention that Commis- 
sion was required to hear the additional evidence in order 
to render a valid decision and does not overcome the policy 


favoring administrative finality. When the alleged perjury 


= 3 
was discovered and appellant's opposition to Poor's petition 


to certify was filed, the examiner's decision had not yet 


issued and appellant did not know what that decision would 


be. Moreover, the examiner's decision was not final but sub- 
ject to review and reversal by the Commission. As the Court 


stated in Colorado Radio Corp. v. Federal Communications 


US-° | 
Commission, 73,ApP.- D.C. 225, 227, 118 F.2d 24, 26: 


Appellant took its chance that the Commission 
on the existing record, would revert to its: 
previous decision although it had been set | 
aside. Now that the decision has gone against 
it, the appellant wants a chance to persuade 
the Commission with a supplemental record. 

We cannot allow the appellant to sit back and 
hqe that a decision will be in its favor, and 
then, when it isn't, to parry with an offer! 
of more evidence. No judging process in any 
branch of government could operate efficiently 
or accurately if such a procedure were allowed. 


See also Interstate Commerce Commission v. New Jersey, 322 
U.S. 503, 514-515; and cf. Brown Telecasters v. Federal Com- 
munications Commission, U.S. App. D.C. , 289 F.2d 


——e 


868. 


The same principles undercut appellant's reliance on 
the circumstance that the Commission's Common Carrier Bureau 
supported its August 12, 1960 petition to reopen with a 
statement that "the Commission's Field Engineering and Moni- 
toring Bureau did conduct certain investigations which would 
tend to have a bearing on Mr. Poor's statements indie oath" 
and that this “information came to our attention in part 
after the hearing record was closed and in part on February 


17, 1960, about a month after the Hearing Examiner's initial 
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decision" (R. 759). Had the Common Carrier Bureau considered 
the results of the investigations to be crucial, it would 

have discharged its duties on behalf of the public interest 

in Commission proceedings by promptly calling the matter to 
the Commission's attention in a petition to reopen the record. 
Instead, believing the information gained from the investiga- 
tions to be merely "cumulative" to what was already of record, 
the Bureau waited until appellant took the initiative and 

even then did not regard the matter of sufficient importance 
to apprise the Commission of the information in its possession. 
In view of the Bureau's dilatoriousness and failure to dis- 
close its information in ultimately supporting appellant, 

the Commission was justified in concluding that there were 

no unusual or compelling circumstances which would outweigh 
its necessary policy of finality to the record in the orderly 
execution of the administrative process. 

The Commission's further conclusion that appellant's 
Pernice and supporting affidavits, even if accorded full 
cm would not sustain the most serious allegation of 
perjury or cause the Commission to change its decision on the 
merits (R. 838), is likewise warranted under the circumstances. 
Poor had testified, on December 1 and 4, 1959, that although 


he had an authorized control point for his Business Radio 


21/ Considering the history of this case and the findings with 
respect to the affidavit of Fair underlying the Protest (supra, 
pp. 6-7) the Commission might have been justified if it had 
viewed with some scepticism the affidavit of Lena Darby (R.578), 
a former "Your Gal Friday" employee who was in appellant's 
employ at the time the affidavit was made (R. 775). 


- 39 - 

Service station at the "Your Gal Friday” telephone answering 
service when the answering service was located on 18th Street 
in Bakersfield, he did not use such equipment as a control 
point after the answering service moved to California Avenue 
and that its use was thereafter wstricted to operation of a 
homemade burglar alarm system (Tr. 144-146, 530-533, 563-568). 
The affidavit of Kidd, attached to appellant's opposition of 
December 21, 1959, stated that upon visiting the "Your Gal 
Friday" answering service on December 8, 1959, he Biaienved 
several remote control consoles and was told by the owner that 
one of these consoles had been used on December 7, 1959, by an 
employee of Poor in the remote control of his Business Radio 
Service system (R. 534). As the Commission noted (R. 838), 
Kidd's statement with respect to what he was told by the 

owner of "Your Gal Friday" is hearsay. Moreover, the owner 

of "Your Gal Friday", by affidavit, denied making any such 
statement to Kidd and further stated that this aan AD in fact 
the case (R. 775-776). That Kidd may have observed remote 
control consoles at the California Avenue address on December 8, 


1959, which could have been used for the operation of a 


burglar alarm system, as Poor testified (Tr. 530-533) , or by 


"your Gal Friday” personnel for other purposes (R.|776) or not 
at all, does not establish appellant's conclusionary allega- 
tions that Poor was then using the equipment as a control 

point for his Business Radio Service system and hlenicle committed 


perjury when he testified that the equipment was not used for 
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. 


this purpose at the California Avenue location (Tr. 531-533, 
564-566). 

The later affidavits filed by appellant in August and 
December 1960, likewise do not support his allegation tha 
Poor used the equipment as a control point for his Business 
Radio Service system on December 7, 1959 or at the time of 


his testimony in December 1-4, 1959, the allegation which the 
22 / 
Commission regarded as the "most serious” (R. 838). = The 


only affidavit attached to appellant's August 1960 petition 

to reopen, apart from the affidavit of Kidd (R. 757) dis- 
cussed above, was an affidavit by Kidd's employee, Lena Darby, 
who had formerly been employed by "Your Gal Friday” (R.758, 
775). Darby's affidavit states that her employment at "Your 
Gal Friday” terminated in June 1959, several months prior to 


the period at issue (R. 758). Of the two additional 


227 The Commission was justified in deeming most serious the 


allegations relating to the December S@M1-11959 period, since 
the only factual allegations originally made by appellant 
related to that period (R. 534) and his August 1960 petition 
to reopen the record was directed primarily toward the 
December 1959 dates (R. 754). Appellant's petition for recon- 
sideration was similarly directed to "the very time when 
Applicant testified” (R. 815), although he sought to bolster 
his showing by affidavits covering a period several months 
earlier. Since Poor's affidavits in reply to appellant's 
allegations were likewise directed toward the December 1959 
period, the fact that they deny operation at this time does 
not, contrary to appellant's assertion (Br. 28-29), carry the 
implication that there was control point operation at some 
other time (R. 778-779, 780-781, 782-783). Poor's affidavit 
explains that on December 2, 1959, he ordered his employees 
to disconnect’ the equipment entirely to make sure that it 
could not be used for any purpose (R. 778-779). 
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affidavits attached to appellant's "Petition for Reconsidera- 
tion and Rehearing” (R. 809-818), one was ee former "Your 
Gal Friday” employee whose employment had terminated in July 
1959 and who, like Darby, had no knowledge of the December 
1959 period (R. 818). The other affidavit, by a "Your Gal 
Friday” employee employed from June 1959 to January. 1960, 
states that the remote control equipment was in operation at 
some time during this period but does not specify when (R.817). 

Considering the history of exaggerated charges by 
both parties in this proceeding (supra, PP. 5-7), appellant's 
belated request for reopening of the record, and the fact 
that appellant's affidavits failed to support his most 
serious allegation of perjury, we submit that the Gomniission 
did not err in declining to permit its procedures to be 
utilized for further acrimony between the parties when no 
substantial public end would be served thereby and its, 


3_/ 


decision on the merits would remain unchanged (R. 838). 


237/ Since the Commission's determination that its decision on 


the merits would remain unchanged is predicated upon appellant's 
failure to support his most serious allegation of perjury, 

i.e. control point operation in December 1-7, 1959, we shall 

not address ourselves to the questions of whether there may 

have been other inconsistencies between Poor's testimony and 

the affidavits or whether such inconsistencies, if any, are 
reconcilable. 


CONCLUSION 


For the foregoing reasons, the Commission's orders 


should be affirmed. 


Respectfully submitted, 


Max D. Paglin 
General Counsel 


Daniel R. Ohlbaum 
Assistant General Counsel 


Ruth V. Reel 
Counsel 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as stipulated by the parties, 
are correctly stated in the brief of Kay Kelso Kidd, 
d/b/a Radio Dispatch Engineering Company. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,286 


KAY KELSO KIDD, d/b/a RADIO 
DISPATCH ENGINEERING COMPANY, 


Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


THOMAS R. POOR, d/b/a 
KERN RADIO DISPATCH, 


Intervenor. 


Appeal from Decisions and Orders of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 


COUNTER STATEMENT OF THE CASE 


The instant appeal arises from a protest proceeding initiated by 
Appellant under Section 309 (c) of the Communications Act of 1934, as 
amended, directed against the Commission's grant without hearing, on 
June 18, 1959, of the application of Intervenor Poor for a new two-way 


2 


common carrier facility in the domestic public land mobile radio service 
at Taft, California (R. 671). Appellant, a licensee-competitor of Inter- 
venor Poor, relying in large part upon the affidavit and testimony of 
Poor's former employee, Fair — testimony found by the Commission to 
be “internally inconsistent" and "based on motives other than public- 
spirited concern for compliance with the Commission's regulations", 

(R. 805), — alleged in substance that Intervenor Poor had given the Com- 
mission inaccurate information in a developmental report, had performed 
other unauthorized acts in no way connected with the protested grant, and 
accordingly did not possess the requisite character qualifications to 
receive a grant of his application. 


The developmental report herein involved was required by the 
terms of a three-month developmental license issued to Intervenor Poor 
to test the feasibility of a proposed operation on designated split-channel 
frequencies. Under the Commission's Rules, such tests were designed 
to reveal whether the proposed station would cause harmful interference 
to any co-channel or adjacent-channel station located within 75 miles of 
the proposed station (R. 801). Developmental tests were carried out 
under terms and conditions specified by the Commission. 


There was conflicting testimony as to the equipment used by Inter- 
venor Poor during the test period. With respect to the transmitter used, 
the developmental report did not describe a conversion from a General 
Electric ET-20-A transmitter to the General Electric ET-21-A trans- 
mitter authorized during the developmental period. However, the hear- 
ing examiner was unwilling to find that Poor had any knowledge of non- 
conversion, and found that he only failed to check whether the conver- 
sion had been completed under the general supervision of his then- 
employee Fair (R. 808, 804, 680).1 ‘The developmental report omitted 


2 From the Commission's grant of Intervenor Poor's Exception 1, directed to 
the failure by the examiner to find that the developmental test transmitter 
delivered "40-some watts" (R. 807, 697, 676), the Commission could reasonably 
conclude that an ET-21-A transmitter was used. Whereas an ET-21-A trans- 
mitter has an output of 40 to 50 watts, an ET-20-A transmitter is limited to 20- 
25 watts (R. 472, 487). 
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any specific statement with respect to the antenna used. For a three- 
day period early in the three-month test period, Intervenor Poor, while 
awaiting the arrival of the antenna authorized by the developmental 
license, conducted some co-channel tests by means of another antenna 
with a station at Ventura, California, to determine the attentuation of 
the intervening mountains, and hence the economic as well as electrical 
feasibility of the proposed station. For this purpose, Intervenor Poor 
changed his mobile unit frequency to that of the Ventura frequency, and 
while such frequency was not authorized in the developmental license, 
Intervenor Poor disclosed in his developmental report that it had been 
used. The bulk of the testing was done with an authorized antenna, as 
described in the developmental report (R. 804)? Finally the} develop- 
mental report failed to disclose that Intervenor Poor had installed in 
his Bakersfield office, rather than at the authorized location at the 
transmitter on Paleto Hill, a control station on the mobile frequency 
158.64 Mc specified in the developmental license, with an improper 
antenna, which station was in turn controlled by telephone wire from a 
control point on the premises of . telephone answering service at 
another address (R. 803, 682- 3)3 


As explained by Intervenor Poor, this arrangement would enable 
him to spend more time in monitoring the station and therefore better 
detect interference to the receiver at Paleto Hill, and would permit him 
to determine whether mobile repeater operation would be "sellable" 

(R. 683). : 
The normal service (37 dbu) contour of the Serconennat facility 


was determined by Intervenor Poor on the basis of the authorized fre- 
quency and antenna (R. 690) and by a transmitter delivering 40-some 


————— 

2 whe affidavit of informer-witness Fair, upon which Appellant relied, adverted 
to the antenna used improperly for three days but not to the euthories antenna 
used at all other times (R. 689, 694). 


3 However, the developmental report did state that "base equipment was wired 
as a mobile repeater to facilitate the monitoring of the receiver for long periods 
of time", a voluntary submission of information not included in the Geveloonee 
license (R. 682). 
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watts” (R. 807, 676). This most crucial determination stands un- 
challenged and uncontradicted, and establishes the fact of no adjacent- 
channel or co-channel interference. 


Upon the foregoing, the Hearing Examiner concluded, in an Initial 
Decision adopted on January 20, 1960, that the protest was well-founded. 
He concluded that even though Intervenor Poor had no knowledge of any 
non-conversion of the transmitter, he was nevertheless chargeable with 
‘willful and knowing violations, misrepresentations, and concealments” 
respecting the converted transmitter; that he used, for a time, an un- 
authorized antenna; that he violated certain technical standards in his 
control operations during the developmental test; and that he had not 
s hown himself qualified to receive the particular protested permit (R. 
692-93). With respect to other alleged violations attributed to Inter- 
venor Poor, the Hearing Examiner found that "Though there were not 
enough acts shown to justify a conclusion that there was a 'pattern’, a 
propensity toward a deliberate neglect of, or apathetic concern with, his 
obligations toward the Commission is clearly to be imputed to Poor". 
(R. 692). Nor, said the Hearing Examiner, could Intervenor Poor's 
conceded good reputation in the community affect this adverse result 
(R. 692). 


Upon the filing of exceptions to the Initial Decision, and following 


oral argument before the Commission, en banc, Appellant,on August 12, 
1960, filed a "Petition to Reopen Hearing Record to Show Possible 
Perjury by Applicant’. (R. 749). Appellant's request, supported by 


the Broadcast Bureau, alleged that Intervenor Poor committed perjury 
in testimony given in early December 1959 at the hearing when he 
testified that he had not used the office of a certain telephone-answering 
service as a remote control point for his station in another unrelated 


non-broadcast service. 


On November 28, 1960, the Commission, by a 4 to 2 vote, denied 
the petition to reopen, reversed the Initial Decision of the Hearing 
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Examiner, and affirmed the grant of Intervenor Poor's application. 
While concluding that Intervenor Poor had been "negligent” in the mat- 
ter of the converted transmitter, the Commission found that Intervenor 
Poor had ‘'acted in good faith when he expected that his instructions 
would be properly carried out by a trained and licensed employee.” 
Omission of any specific statement concerning the antenna used, includ- 
ing an unauthorized antenna "only for a few days", or a description of 
the intended conversion of the transmitter did not amount to mwillful and 
knowing violations, misrepresentations, and concealments™. Further- 
more, the Commission felt that it was unreasonable for the Hearing 
Examiner to find the existence of an unacceptable "attitude" based upon 
other alleged violations "as the cumulative adverse effect of a series 

of unproven charges". Though Intervenor Poor had not fully complied 
with his duty of accurate reporting on the conditions of the development 
tests, the Commission could, "[v]iewing the record in toto", conclude 
that Intervenor Poor had the necessary qualifications to receive a grant 
of his application, particularly in view of his good reputation in the com- 
munity and the private motivations of Appellant's informer-witness (R. 
804-805). | 


As for the petition to reopen, the Commission held that: the evidence 
offered was not new, since it had been known to appellant since December 
21, 1959, and that the orderly execution of the administrative process 
required a point of finality to be reached except for unusual and compel- 
ling circumstances not found here (R. 800-801). 


On March 1, 1961, upon a careful examination of Appellant's peti- 
tions for reconsideration and reopening, the Commission by a 4 to 2 vote, 
denied both requests, concluding that "they are largely, if not entirely, 
conclusionary and hearsay; and that, in our opinion, were the supporting 
statements to be accorded the full value, which petitioner would have us 
place thereon, they would still fail to sustain the most serious allegation 


of perjury against Poor, and thus would fail to lead to any change in our 


previous decision" (R. 838)4 
SUMMARY OF ARGUMENT 


Viewing the record in toto, as the Commission did, it is clear that 


there is more than sufficient evidence to support the Commission's de- 
cision that Intervenor Poor has the necessary character and other qual- 
ifications to receive a grant of his application. The Commission cor- 
rectly concluded that the inaccuracies and omissions in Intervenor Poor's 
developmental report, which accurately established the basic fact of the 
lack of interference from the proposed operation, constituted no more 
than negligence on his part and did not amount to willfulness or a del- 
iberate course of concealment or misrepresentation. The Commission 
also properly took into account the private motives of Appellant's 
informer-witness in testifying in an inconsistent, and adverse manner 
against his former employer, and correctly discounted that testimony. 
In the light of Intervenor Poor's good faith and his good reputation in 

his community, and disregarding as unreasonable the Hearing Examiner's 
imputation of an unacceptable "attitude’’ from a series of unproven 
charges, the Commission properly concluded that Appellant's protest 
should be denied, and that the grant to Intervenor Poor should be af- 
firmed. Finally, the Commission, from the standpoint of procedure 

and substance, exercised its proper discretion in refusing to reopen the 
record after a lapse of eight months to admit evidence of alleged perjury 
by Intervenor Poor, based upon "conclusionary and hearsay" charges by 
Appellant. 


—_——_ 


ce Appellant had submitted his own affidavit to the effect that he was informed 
by the owner of the telephone answering service that a remote control console 
licensed to Poor was in operative condition and had been used by an employee of 
Poor subsequent to the hearing. He also submitted an unsworn statement by 2 
former answering service employee, later an employee of Appellant, who was al- 
legedly familiar with Poor's remote control equipment and operated it on several 
occasions, as well as two affidavits from employees alleging that Poor's remote 
control equipment was "in operation" in the answering service office.(R. 536, 757- 
758, 817-18). Intervenor Poor explained, in an affidavit, that his control unit had 
been loaned to another account located at the telephone answering service for a 
period of time ending November 18, 1959, that no operative control function existed 
there, and that all connection between the telephone lines and his station had been 
removed, all of which was supported by affidavits from the owner of the answering 
service and two of Poor's employees (R. 774-783). Appellant now attempts, for 
the first time in this Court, to imply perjury by a tortured reading of the affidavits 
of Poor's employees, (Appellant's Brief, pp. 28-29), which belated attempt merely 
underscores the tenuous and erroneous basis of his initial allegations. 
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ARGUMENT 


THE COMMISSION PROPERLY CONCLUDED FROM THE RECORD AS 
A WHOLE THAT INTERVENOR POSSESSES THE NECESSARY 
CHARACTER QUALIFICATIONS TO RECEIVE THE REQUESTED | 
AUTHORIZATION FOR A COMMON CARRIER TWO-WAY STATION 


The basic nature of the instant protest proceeding is aptly sum- 
marized by the Hearing Examiner as follows: | 


Opponents of the protest procedure might find in this 
case persuasive arguments for their side. A former em~- 
ployee, apparently well treated during his employment but 
nursing some vague grievance, tattles to his employer's 
competitor. The competitor eagerly seizes on the revela- 
tions and, ostensibly as a private attorney general, protests 
a grant to his rival in order to maintain his area monopoly. 
And there is a not unfounded suspicion that the informer, 
also, is not solely motivated by a disinterested concern: 
for the public interest, but that he has his own fish to fry 
in the way of profitable business relations with protestant 
(R. 689). 


Without the affidavit and testimony of the informer-witness, Fair, found 
by the Hearing Examiner to be "evasive and incomplete" (R. 690) and 
by the Commission to be "internally inconsistent" (R. 805), the instant 
protest would never have been designated for hearing, and Intervenor 
Poor would have been free from the two-year history of deliberate 
harassment by his competitor reflected in this record.°® 


The Commission's decision correctly concluded that the private 
motives of the informer-witness were clearly relevant in assessing his 


i 


S Indeed, the amendments to Section 309 of the Communications Act enacted in 
1960, substituting a pre-grant procedure for the post-grant protest procedure, 
(Pub. L. 86-752, 74 Stat. 889 (September 13, 1960)), are a direct Congressional 
response to the procedural abuses of the protest device such as those exemplified 
here. The 1960 amendments represented the views of, and were actively sup- 
ported by, the Commission, the Federal Communications Bar Association, and 
the American Bar Association. House Report No. 1800, 86th Cong., 2d Sess., 
(June 13, 1960). 
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credibility, where his testimony was otherwise contradictory and incon- 
sistent.® The Commission properly cuts through the tissue of misrep- 
resentations, half-truths and distortions of Fair's testimony respecting 
both the developmental report and other alleged violations, which, con- 
sciously or not, influenced the adverse decision of the Hearing Examiner’ 
and comes to the heart of the case — whether the inaccuracies in Inter- 
venor Poor's developmental report warranted the drastic recommenda- 
tion of disqualification. 

The really important part of the developmental test was the deter- 
mination of the normal service (37 dbu) contour of the developmental 
facility. That contour is firmly established in the record, and the Ex- 
aminer concedes that this all-important showing was determined by the 
use of the authorized frequency and antenna. The Commission could 
reasonably conclude that it was also determined by the use of the author- 
ized transmitter. See footnote 1, supra. No adjacent-channel or co- 
channel interference would be caused by Intervenor Poor's operation, and 
thus the purpose of the developmental test was accomplished. The only 
question remaining was whether Intervenor Poor gave the Commission suf- 
ficient and meaningful information in his developmental report to warrant 
the grant of his application. The record is clear that he did, despite the 
fact that the report contained certain inaccurate statements and omissions. 


There is little doubt that the Commission did not consider the de- 
velopmental report 2 model of accurate reporting. It properly admonished 
Intervenor Poor for his negligence, in failing to ascertain that the required 
transmitter conversion was completed and in failing to comply fully with 


< As the Commission has said of another informer, "sufficient conflicts and in- 
consistencies exist to preclude us from assigning any great reliability ...to any 
appreciable portion of his testimony . - - Finally, a conclusion that personal mo- 
tives — deriving from events or conduct transpiring far subsequent to the period 
in issue here — rather than concern over unlawful [ acts] , dictated Murray's assum- 
ing an active role in this proceeding is inescapable." Town and Country Radio, Inc., 
28 F.C.C. 129, 153-154 (reversing the Initial Decision). 


¢ Over thirty instances of the Hearing Examiner's reliance upon the testimony of 
Fair are recorded in Intervenor Poor's Exception 27 (R. 701-703). The Commission's 
denial of this exception went, not to its merits, but to its argumentative nature (R. 
807). The Commission's decision avoids reliance upon the "inconsistent" and 
privately-motivated testimony of the informer. 
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his duty of accurately reporting on the conditions under which test opera- 


tions were conducted. But inaccuracy or negligence is one thing. "Will- 
ful and knowing violations, misrepresentations, and concealments" are 
another, and an entirely different breed. This was the crucial conclu- 
sion that had to be made to justify denial of Intervenor Poor's applica- 
tion. The Commission, viewing the entire record, including Intervenor 
Poor's good faith reliance upon a trusted employee, his good reputation 
in the community, the base motives of the employee-turned- -informer, 
the extent and nature of Intervenor Poor's inaccuracies and omissions, 
their relative importance to a meaningful report, and the total facts and 
circumstances surrounding the preparation of the developmental report, 
was able to conclude, quite rightly, that intervenor Poor did possess the 
necessary character and other qualifications. Supported as is the Com- 
mission's conclusion by substantial evidence on the record as a whole, 
this Court should affirm that carefully considered Commission result. 
Universal Camera Corp. v. N.L.R.B., 340 U.S. 474. , 


A basic matter in dispute was the conversion of the transmitter. 
Intervenor Poor believed that this had been accomplished since he directed 
employee Fair to do it, and there is no finding in the record that Intervenor 
Poor had any knowledge of non-conversion. This comes only from the lips 
of the informer-employee, who was a trusted employee at the time of the 
events in question. Intervenor Poor's only failing was to check whether 
his employee had done what he had been told to do. Negligence, yes, but 
willfulness, clearly not. Intervenor Poor also failed to describe the 
intended conversion in the report he submitted. He should have done so, 
but he did not, believing in good faith at the time that the conversion had 
been accomplished, as the Hearing Examiner found, so that he could truth- 
fully report that an authorized transmitter had been used. Negligence, 
perhaps, but willfulness, clearly not. And the Commission could believe, 
from the unchallenged accuracy of the contour determined by Intervenor 
Poor, as well as the evidence that the transmitter used delivered over 
40 watts, that the transmitter was, in fact, converted and therefore met 
the specifications of the developmental license. 
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Again, with the antenna, Intervenor Poor should have reported that 
for a short period of time — three days — he had used a different type of 
antenna in conducting certain tests. To be completely accurate, the report 
should have contained these facts, but it did not. Nor did it contain any 
statement that an authorized antenna had been used. It does not mention 
any antenna. But it is clear from the record that the bulk of the testing 
was in fact done with an authorized antenna. The Commission, viewing 
this matter in context, and including the fact that the report contained 
certain voluntary representations going beyond the information required — 
e.g., the change to the Ventura mobile frequency, and the wiring of base 
equipment as a mobile repeater (page 3, supra) — could reasonably con- 
clude that Intervenor Poor had no willful motive in omitting any specific 
statement concerning the antenna. Negligence or inadvertence, perhaps, 
but willfulness, clearly not ® 


As for Intervenor Poor's control operations, which Appellant denotes 
as a triple offense to puff up his list of misconducts, they were improper, 
and should have been reported, and in fuller detail than Intervenor Poor's 
reference to them in his statement, voluntarily submitted, that “base equip- 
ment was wired as 2 mobile repeater to facilitate the monitoring of the 
receiver for long periods of time." However, the deviation from the license 
in this respect was tangential and in fact was designed to achieve better 
monitoring, and hence a more responsive and accurate report, rather 
than a deceptive report. In such circumstances, the Commission was 
well within its discretion in refusing to attach undue significance to such 
unauthorized, but relatively unimportant deviations in assessing Inter- 
venor Poor's qualifications. In any event, Intervenor Poor's conduct, 


e Contrary to Appellant's contention in footnotes 6 and 7 of its Brief, the Com- 
mission's denial of Intervenor Poor's Exception 31 (R. 704, 807) respecting the 
antenna, did not go to the merits of the exception, but was based upon the ground 
that the exception contained impermissible "Argumentative matters or discussions 
of law". Indeed, Paragraph 18 of the Commission's decision fully clears Intervenor 
Poor of any willfulness, on the point in question. (R. 804). Another instance of the 
same type of faulty logic on Appellant's part is to be found in footnote 11 of his Brief. 
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particularly in the light of his voluntary statement referred to above, 
reflected no deliberate or willful course of concealment, and thus the 
Commission could well decide that a warning for the future on the duty 
of licensees and not a drastic disqualification was the proper remedy 
for the acts committed or omitted. 


That the Commission's decision is wholly reasonable and proper 

in these regards is clear not only from the facts and circumstances in 
the instant case, but by its disposition of comparable cases where inac- 
curate information was supplied or required information was omitted, 
but the critical element of willful deception or concealment was missing. 
See, e.g., Circle Corp., 20 RR 231, 233-234 (repeated failures, ‘to report 

certain "after-hours" operation were not willful); Westinghouse Radio 
Stations, Inc., 10 RR 878, 966 ("omissions stemmed from carelessness 
in responding to pertinent questions, set out in the application form, and 
not from any desire to conceal facts which would be material in this pro- 
ceeding"); Midland National Life Insurance Co., 4 RR 1269, 1292 (incor- 
rect or inaccurate ownership reports did not involve “willful deception, 
concealment of information from, or intent to mislead the Commission"). 
And this Court has affirmed the Commission where the record as a whole 
established that an applicant did not commit acts of deliberate and willful 
misrepresentation and did not deliberately conceal the facts of such 
misrepresentation. City Cabs, Inc. v. Federal Communications Commis- 
sion, 107 U.S. App. D.C. 136, 275 F.2d 165. 


The Commission's decision likewise correctly clears Intervenor 


Poor from the Hearing Examiner's totally erroneous imputation of a 
general propensity toward a deliberate neglect of, or apathetic concern 
with, his obligations. Appellant and his informer witness had served up 

a host of other alleged violations at the hearing, and the Hearing Examiner 
had uniformly found that these charges had not been established. To draw 
an adverse conclusion based upon such unproven charges defies reason, 

as the Commission rightly observes, and it is to be noted that in its Brief 
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before this Court Appellant studiously refrains from any mention of these 
alleged violations which, however, were a mainstay of its case at the hear- 
ing level. 


The conclusion is inescapable that, while Intervenor Poor's develop- 
mental report contained certain inaccuracies, and was not of expert con- 
sulting engineer quality, it was basically honest and not deceptively or 
purposefully misleading. It was prepared by a small businessman pre- 
occupied with the variety of problems confronting this class of citizen 
in earning his day-to-day living. The non-broadcast radio service in 
which Intervenor Poor was seeking his new station is not a rich man's 
service, and by the simple economics of the case, does not always re- 
ceive the searching and careful attention it would secure if it were, say, 
one of the more glamorous broadcast services. Though Intervenor Poor 
is poor, he is honest, and has a good reputation for truth and veracity in 
his community. Moreover, he had no motive at all in making an improper 
developmental test or filing an improper report: he knew, as all develop- 
mental licensees know, that he must find a channel which is free from 
interference, or else he would not have, in Intervenor Poor's own words, 
a "gellable” operation. This is what he set out to do voluntarily, and this 
is what he succeeded in doing.? All of his actions in connection with his 
developmental operations, whether wise or unwise, negligent or careful, 


must be viewed in this practical and reasonable light. 


The Commission viewed the entire record herein in this broad con- 
text, rather than on any narrow ground of a single incident, as Appellant 
would, by constant reiteration in his Brief, have this Court believe. Its 
decision, adopting as modified the findings of fact of the Hearing Examiner, 


but reversing his recommended decision, is a responsible and just exercise 


of its administrative functions. Federal Communications Commission v. 


S It is to be noted that Intervenor Poor has now been operating the two way 
facility applied for, for a substantial period of time, rendering efficient and inter- 
ference-free service to the public. 
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Allentown Broadcasting Corp., 349 U.S. 358. Administrative Procedure 
Act, §8, 60 Stat. 237, 242, 5 U.S.C. §§1001, 1008. 1° 


Il. THE COMMISSION EXERCISED ITS PROPER DISCRETION IN | 
REFUSING TO REOPEN THE HEARING RECORD TO ADMIT 
EVIDENCE OF ALLEGED PERJURY BY. INTERVENOR 


Both in its decision of November 16, 1960 and its memorandum 


opinion and order of March 1, 1961, the Commission gave full, considera- 
tion to the allegations made by Appellant that Intervenor Poor committed 
perjury at the hearing when he testified that he had not used the office of 
a certain telephone answering service as a remote control point for his 
station in another non-broadcast service. On each occasion, the Com- 
mission denied Appellant's petition to reopen the record, upon the proper 
ground that the evidence which Appellant would offer was not new. In so 
doing, it operated on the sound principle of administrative finality as to the 
record, and found that no unusual or compelling circumstances had been 
shown to warrant an exception to that principle. Mackay Radio & Tele- 
graph Co., Inc., 8 RR 1167. Moreover, in its memorandum opinion and 
order of March 1, 1961, the Commission, upon careful evaluation of all 
pleadings and affidavits filed, concluded that Appellant's allegations were 
“largely, if not entirely, conclusionary and hearsay" and would not, even 
if accorded "full value", lead to any change in its previous decision. 


It is submitted that the Commission was entirely within its power 
and discretion in thus estopping Appellant from continuing his well-estab- 
lished pattern of harassment of Intervenor Poor by this device of vague, 
tenuous and highly remote aspersions upon his character. Its refusal to 
reopen was plainly correct. Appellant's petition to reopen was filed on 
August 12, 1960, more than eight months after the record in this proceed- 
ing was closed, more than eight months after the alleged "new evidence" 


a0 Nor does Appellant's gratuitous reference to the Commission's! decision as 
a "boilerplate" adoption (Brief, p. 2) advance analysis. The Commission is not 
required to write a conipletely new decision, although here it did include a sum- 
mary of the essential facts, and parties have no right to control the form of the 
Commission's decision. WPTF Radio Co., 12 RR 670a. 
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had been available, more than six months after the issuance of the Initial 
Decision, over five months after the filing of exceptions, and after oral 
argument before the Commission en banc where, the following day, the 
Commission instructed the preparation of a document looking toward a 
grant of Intervenor Poor's application. Appellant's contention that his 
evidence was "new" since he filed with the Commission on December 21, 
1959, the identical affidavit accompanying his petition to reopen eight 
months later, is a patent attempt at procedural bootstrapping unworthy 

of rejoinder except at its sheer grossness. For not even Appellant makes 
any claim that it sought reopening at that early and appropriate date. Its 
failure to seek reopening until an adverse Commission decision was indi- 
cated is an end to the matter, for if it were free to hold or disclose evi- 
dence according to the fortunes of litigation, particularly where, as here, 
Appellant argues that its evidence goes to basic character qualifications 
and a grant in the public interest, the administrative process would never 
end,11 


Nor, passing by these serious procedural deficiencies, do the allega- 
tions themselves withstand close contemplation. One of the statements is 
unsworn as well as inaccurate, and all are fatally deficient in specific 
documentation of the allegations. What is at most an ambiguous situation 
involving equipment labelled with Intervenor Poor's name is blown up by 
conclusion and hearsay into wild accusations of unauthorization and false 
testimony. This will not, and cannot, suffice to reopen a record already 
sorely overburdened with informer Fair's unbelievable and "internally 
inconsistent" statements and affidavits, and a host of unproven charges, 
respecting both the developmental report and other alleged violations by 
Intervenor Poor. In short, Appellant is merely once again indulging in 


it But for the Commission instructions in the summer of 1960, Appellant would, 
under its strange thesis, undoubtedly have felt free to await final . Commission 
decision, whenever that occurred. Or, if Appellant had prevailed below, presumably 
one would never know of this basic charge against Intervenor Poor's character until 
this Court reversed the Commission's order, at which time the "magic" of an affi- 
davit filed in late 1959 would be evoked to give the charge its requisite air of new- 
ness. The mere statement of such possibilities reveals the fallacy of the contention. 
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attacks against Intervenor Poor which have epitomized the entire two-year 
course of conduct of both Appellant and his informer-witness in this pro- 
ceeding, all for the purpose of preserving by delay a monopoly position in 
the Bakersfield area to their mutual advantage. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the Com- 
mission's decisions and orders herein, denying the protest and the petitions 


for reopening and reconsideration by Appellant, and affirming the grant of 


Intervenor Poor's application, should in all respects be affirmed. 
Respectfully submitted, 


Norman E. Jorgensen 
Louis Schwartz 
Robert A. Woods 
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INTRODUCTORY STATEMENT 


Appellant's brief makes it clear that there is a serious gap in the 
rationale of the Commission's decision excusing Intervenor's unlicensed 
operation, rule violations, and an inaccurate report, and in finding him 
qualified as a licensee of a Domestic Public Land Mobile Radio Station. 
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Appellee’s and Intervenor's briefs do not come to grips with Appellant's 
argument which attacks the Commission's decision for failure to recon- 
cile its ultimate conclusion of Intervenor's fitness as a licensee with 
the several violations set out in the findings of fact. 


Lest there be any misunderstanding, our position is not that the 
Commission may not excuse the conduct here in issue; but that it has 
not done so in this case because the justification it has assigned bears 
no relation to the conduct excused thereby — the conclusion of negligence 
set out in Paragraph 20 of the Commission's decision (R. 805) is totally 
unrelated to the whole of Intervenor's conduct, though it purports to be 
the principal, if not the sole, exculpating factor. The boiler plate phrase 
— "viewing the record in toto" — on which both Appellee and Intervenor 
rely to show that the Commission's decision is consistent with the hold- 
ing in Universal Camera Corp. v. National Labor Relations Board, 340 
U.S. 474, is not a sufficient substitute for a full and complete stateme nt 


of reasons required by statute; 1 and the Universal Camera case. 


To the specific arguments in Appellee's and Intervenor's briefs, 


we reply as follows: 


ARGUMENT 
THE LEGAL INSUFFICIENCY OF THE COMMISSION'S DECISION 


The logical and legal inadequacy of the Commission's principal 
exculpating conclusion will be readily apparent from the following. In 
paragraph 19 of the decision (R. 805), the Commission states: 


"Under the circumstances, it is clear that Applicant did 
not adequately acquit himself as far as his responsi- 
bilities as a licensee were concerned. He failed to see 
to it that the used equipment complied with the require- 
ments of the authorization, and he failed to comply fully 
with his duty of accurately reporting on the conditions 
under which test operations were conducted. These 
facts are clear from the record. . ." 


i Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. §1007(b); Communi- 
cations Act of 1934, as amended, 48 Stat. 1064, 47 U.S.C. §409(b). 
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This statement, standing by itself, would appear to condemn Intervenor's 
conduct. It is necessary, therefore, to look to other portions of the Com- 
mission's decision in order to ascertain whether this condemning state- 
ment was actually excused. But the only exculpating statement is the 
immediately following Paragraph 20 of the decision which states as 
follows: ! 


"We are reluctant to reject entirely, however, Applicant's 
position that he acted in good faith when he expected that 
his instructions would be properly carried out by a trained 
and licensed employee. He was clearly negligent in failing 
to ascertain that the required conversion was properly com- 
pleted. But, we are unable to find that this negligence a- 
mounted to ‘willful and knowing violations, misrepresenta- 
tions, and concealments' which would prompt us to approve 
the Examiner's drastic recommendation, especially in light 
of the Examiner's findings as to applicant's good reputation 
in his community." 


It is obvious, beyond any doubt, that this paragraph and the negli- 


gence referred to therein have nothing to do with excusing Intervenor's 
failure to report accurately the conditions under which test operations 
were conducted. For, clearly, the employee on whom Intervenor was 
said to rely had nothing to do with the preparation of this report. 


Similarly, this attempt at excusing Intervenor's conduct by labeling 
it negligent had nothing to do with the operation of an unlicensed control 
station, which in turn was controlled from an unlicensed control point 
and used an improper antenna, Thus, Appellee's and Intervenor's con- 
tention that the Commission arrived at the ultimate conclusion that Inter- 
venor is qualified by "viewing the record in toto", is patently erroneous. 


Appellee argues (Br. 21) that the Commission specifically referred 
in Paragraph 18 (R. 804) to both the antenna and the transmitter incidents 
and to Intervenor's failure to report these matters. But this reference 
does not overcome the defect of the Commission's decision under the 
Universal Camera case, supra, because the Commission did not explain 
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in its decision why Intervenor's report, admittedly not "completely honest 
and above-board", should not be viewed — particularly in the light of all 
proven violations — as a knowing misrepresentation and concealment. 

The Examiner's conclusion that Intervenor's conduct constituted “willful 
and knowing violations, misrepresentations and concealments" was pre- 
ceded by detailed findings and conclusions from which this ultimate con- 
clusion logically flowed. But the Commission rejected the Examiner's 
characterization by a bare statement, without any explanation, that it was 
"unable to concur" (R. 804) with him. Thus, this Court in reviewing the 
Commission's decision is left to guessing as to its reasons. And this 
Court has admonished the Commission that it cannot perform its statutory 
review function without a full statement of reasons for the Commission's 
conclusions. Telanserphone, Inc. v. Federal Communications Commission, 
97 U.S. App. D.C. 398, 401; 231 F.2d 732, 735. 


Appellee goes on to argue that Intervenor's inaccurate reporting 
did not reflect a deliberate attempt to deceive the Commission. In sup- 
port thereof, Appellee refers the Court to the fact that Poor did report 
the use of an unauthorized frequency in his co-channel test with Station 
KMA835 and the use of a repeater station. (Br. 22) Intervenor did re- 
port the use of an unauthorized frequency. But his report of the use of 
a repeater station concealed more than it revealed. Poor knew, as the 
Examiner found (R. 682), that the operation of a radio control station 
required prior FCC authority. The statement that the "base equipment 
was wired as a mobile repeater to facilitate the monitoring of the 
receiver for long periods of time" (R. 691) was not a disclosure of any 
unauthorized use. For there is nothing in the Commission's rules which 
prevents a licensee from wiring his base station as a repeater. This is 
done simply to enable the station to retransmit the signal from one mo- 


pile unit to another mobile unit. This type of an adjustment can be made 


by installing the appropriate relay circuitry and does not require prior 


or specific FCC authority. Consequently, the Commission could not 
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have possibly concluded from the above statement that Intervenor intended 
to reveal the existence of an unauthorized radio control station at a loca- 
tion completely different from the base station which was wired as a re- 
peater, and the operation of that unlicensed control station from an 
unlicensed remote control point. The statement was not even sufficiently 
revealing to cause a further inquiry. 


Since Intervenor knew that prior Commission authorization was 
required for the installation and operation of a radio control station, it 
is more reasonable to conclude that he wanted to suppress this informa- 
tion rather than reveal it. This would seem to be an especially compelling 
conclusion in view of Intervenor's complete lack of candor with respect to 
the other substantial departures from the terms of his test authorization. 
But, in any event, if these concealments were to be excused, the Com- 
mission was duty-bound to explain its reasons for so doing. Not only 
did the Commission fail to do so in any clear or understandable language, 
but its conclusions do not even mention the unlicensed operation ofa 
radio control station and the unauthorized wire control point. : This Court 
again must guess as to the Commission's reasons. Appellee and Inter- 
venor attempt now to explain this material omission by characterizing 
this aspect of the case as "'too insignificant to warrant discussion" 
(Appellee's Br. 29), anda "relatively unimportant deviation". (Inter- 
venor's Br. 10) It is indeed difficult to comprehend how Appellee, or 
even Intervenor, can argue to this Court that an unlicensed operation 
of a radio station — a clear and admittedly knowing violation of Section 
301 of the Communications Act — can be viewed as "too insignificant to 
warrant discussion", or as a relatively unimportant deviation. Appellee 
in its zeal to defend the Commission's decision seems to be stabbing at 
the heart of the very statute which constitutes the Commission's charter. 
But in any event, the Commission did not so characterize these viola- 


tions and did not use these reasons to excuse them — it simply ignored 


the violations in its conclusions. Hence, these reasons are foreign to 


6 


the Commission's decision; and Appellee cannot support the decision on 
such foreign grounds not relied upon by the Commission. Securities and 


Exchange Commission v. Chenery Corp., 318 U.S. 80. 


Appellee states, at Page 28 of its brief, that "the control station 
violations are the only matter which the Commission (like the Examiner) 
did not discuss specifically in its conclusion. . ." Appellee is right as 
to the Commission's failure to discuss this matter; but wrong with re- 
spect to the Examiner. The Examiner not only made extensive findings 
on this point (Paragraphs 19-21, R. 682-683), but devoted the entire Para- 
graph 4 of his conclusions to the unlicensed operation of the control sta- 
tion concluding that it was in violation of Section 301 of the Communica- 


tions Act. (R. 691) Similarly, Appellee is in error in asserting that 


the Examiner did not attribute any particular importance to the conduct 
concerning the unauthorized operation of a control point. (Br. 28) The 
fact that the Examiner concluded that the operation of the radio control 
station was in violation of Section 301 of the Communications Act clearly 
belies Appellee's assertion. Furthermore, the Examiner in the final 
sentence of Paragraph 4 concluded that none of the facts relative to the 
unauthorized operation of the radio control station with an authorized 
control point and with an authorized antenna "were revealed by the 
uninformative statement in the developmental report that 'base equip- 
ment was wired as a mobile repeater to facilitate the monitoring of the 
receiver for long periods of time''"'. This condemning sentence certainly 
cannot lead to a conclusion that the Examiner did not attach any "partic- 
ular importance" to this conduct. 


The fact that the Examiner devoted more space to the transmitter 
conversion matter than the control point matter does not indicate that 
he ascribed less importance to one than to the other. The evidence on 
the transmitter conversion matter required more discussion because it 
was conflicting. But the control station violation was established by 
clear and uncontroverted evidence. No extensive discussion was there- 
fore necessary Of this matter in either the findings or the conclusions. 
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The important thing is that the Examiner did make specific findings and 


conclusions on the radio control station violation. These conclusions 
contributed to the disqualification of Intervenor. The Commission, on 

the other hand, while making findings as to the unauthorized operation 

of a radio control station, completely ignored this important Section 301 
violation in its conclusion in which it found Intervenor fit to be a licensee. 
Because the violation of Section 301 of the Communications Act cannot 

be brushed aside as lightly as Appellee suggests, the Commission's 
failure expressly to take into consideration this violation in exculpating 


Intervenor constitutes reversible error. 


Appellee's own reliance on the Commission's policy with respect 
to violations of Federal Law (Br. 32, Par. 20) strongly suggests that the 
Section 301 violation committed by Intervenor required much more atten- 
tion in the Commission's decision than it received. The excerpt from 
the Commission's Report on Uniform Policy as to Violations by Appli- 
cants of Laws of United States, 1 Pike & Fischer R.R. (Part 3) 91:495 
at 91:498, which Appellee quotes includes the following: | 

"In all such cases, a matter of prime concern is whether. 

the violation was committed inadvertently or wilfully. 

Innocent violations are not as serious as deliberate 

ones." (Emphasis added) 

This certainly suggests that all violations of Federal Law are serious - 
serious enough, even if innocent, to merit discussion ina decision con- 
cerning applicant's qualifications. But here Intervenor admitted knowing 
that the installation and operation of a radio control station required prior 
Commission authority. (Tr. 143) Nevertheless, he constructed and 
operated it without such authority. This is a deliberate OEE under 
any definition. Yet it was ignored by the Commission in finding the 
Intervenor qualified. 


Furthermore, Appellee's quotation from the above Commission 
Report omits the following significant opening portion of the very same 
paragraph quoted in its brief: 
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"It has been urged upon us that the violation of a U.S. law 

per se raises no presumption adverse to an applicant. 

With this point of view, we do not agree. Violations of 

Federal laws, whether deliberate or inadvertent, raise 

sufficient question regarding character to merit further 

examination. While this question as to character may 

be overcome by countervailing circumstances, never- 

theless, in every case, the Commission must view with 

concern the unlawful conduct of any applicant who is 

seeking authority to operate radio facilities as a trustee 

for the public.” (Emphasis added) 

The Commission's failure to consider this serious violation of the 
Communications Act makes inapposite the four Commission cases cited 
by Appellee in support of its position to the effect that unauthorized use 
of radio equipment does not in itself preclude a finding of qualification. 2 
(Br. 31, Fn. 19) In each of these cases, every offense was carefully 


considered and full reasons were given for exculpating each party. 3 


Appellee attempts further to justify the Commission's finding of 
fitness without considering the violation of Section 301 of the Communica- 
tions Act by asserting that "there is no indication that this remote control 
mode of operation would not have been approved by the Commission had 
Poor had the forethought to request it in his application or that there was 
any detriment to the public except for the lack of prior Commission 
authorization". (Br. 29-30) Here again, Appellee is supplying reasons 
not relied upon by the Commission. They must, therefore, be disregarded. 
Securities and Exchange Commission v. Chenery Corp., supra. Also, here 
again, Appellee suggests that a violation of Section 301 of the Communica- 
tions Act is of no great consequence and that such a violation in itself 
does not constitute a "detriment to the public’. This Court certainly 


2 The Commission decisions cited by Appellee are Kenneth McCrea, 5 Pike & 
Fischer R.R. 984; Henry W. Menesee, 7 Pike & Fischer R.R. 993; R. J. Laros 
& Bro., 11 Pike & Fischer R.R. 917; and Capital Cab Co., Inc., 16 Pike & Fischer 
R.R. 935. 


3 Significantly, in the McCrea case, which involved a violation of Section 301 of 
the Communications Act, the Commission said that it' will under no circumstances 
countenance violations of this character". McCrea"s application for renewal of his 
radiotelegraph operator's permit was granted because the Commission felt that a 
two-year suspension of his operator privileges was a sufficient punishment. 
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cannot and should not countenance so cavalier a treatment of 4 violation 


of a basic provision of the Communications Act. 


But, in any event, Appellee is in error in asserting that this re- 
mote control mode of operation would have been approved by the Com- 
mission at that time. This type of operation most certainly would not have 
been approved by the Commission because, at that time, there was no 
rule under which it could have been authorized, The unauthorized opera- 
tion in question was conducted from April to June of 1958. The rule 
authorizing this type of operation, Section 21.518 of the Commission's 
regulations (47 CFR 21.518), was not adopted until October 15, 1958, 
and did not come into effect until November 17, 1958. (See Report and 
Order, Docket No. 12322, FCC 58-983, 23 F.R. 8127) This very fact 
shows not only Intervenor's lack of candor in his test report but also 
his lack of candor in testifying on this matter in the hearing. ‘Thus, as 
the Examiner found (R. 683), Intervenor testified "that he installed the 
control point because he wanted to find out whether mobile repeater 
operation ‘is . . . going to be sellable'; mobile repeater operation, he 
thought was used 'by almost all of the common carriers’. (Tr. 64) At 
the period of the developmental test, however, the control method used 
by Poor was not authorized under the rules, and, of course, no common 
carrier was using it." In an attempt to excuse this violation, ‘Intervenor 
supplied the Commission with a wholly invalid reason for the alleged 
unauthorized operation — a reason obviously contrived on the stand 
when confronted with the need for an explanation. | 


Thus, contrary to Appellee's assertion (Br. 30), the Commission's 
decision does not meet the standards in Johnston Broadcasting Co. v 
Federal Communications Commission, 85 U.S. App. D.C. 40; ‘175 F.2d 
235. The decision is deficient in at least two particulars considered 
essential by this Court in the Johnston case: (1) the bases or reasons 
for the final conclusion have not been clearly stated; and (2) the con- 
clusion is not a rational result from the findings of ultimate fact. Where, 
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as here, any discussion or consideration of an admittedly knowing viola- 
tion of Section 301 of the Communications Act is omitted from the con- 
clusion which finds the applicant fit to be a licensee, such a conclusion 
is neither a rational’ result from the findings of ultimate fact, nor is it 
supported by valid bases or reasons. 


THE PERJURY ISSUE 


Appellee is in error in asserting that the period of use of an 
unauthorized control point for Intervenor's Business Radio Service 
station on the premises of "Your Girl Friday" involved only the time 
from December 1 to December 7, 1959. (Br. 40) Intervenor's testi- 
mony in the hearing was abundantly clear that he denied the existence 
of an unauthorized control point at any time on the premises of "Your 
Girl Friday" He said "I can only tell you that for at least seven months 
we have not used any control point". (Tr. 566) All of the affidavits, 
with the exception of Mr. Kidd's affidavit, supplied with our Petition 
to Reopen the Record and the Petition for Reconsideration, covered the 
period in question. Thus, the Darby statement that her employment at 
"your Girl Friday" terminated in June of 1959, places her knowledge of 
the alleged unauthorized operation within the 7 month period in question. 
Similarly, the two affidavits attached to our Petition for Reconsideration 
were made by two employees of "Your Girl Friday" on their personal 


knowledge during the seven month period in question. The employment 


of one of the employees terminated in July of 1959. The other employee 
worked for "Your Girl Friday" from June 1959 to January 1960. Both 
periods are well within the seven month span during which Intervenor 
denied, under oath, the existence of any control point on the premises 

of this telephone answering service. Moreover, the very fact mentioned 
by Appellee in Footnote 22 on Page 40 of its brief that Intervenor, on 
December 2, 1959, ordered his employees to discontinue the equipment 
entirely to make sure that it could not be used for any purpose, suggests 
that the allegations in the affidavit were correct and that the equipment 
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was used as an unauthorized control point. Furthermore, the statements 
in the two affidavits of Intervenor's employees, quoted on Page 29 of our 
brief, strongly imply that there was an unauthorized control point on the 
premises of "Your Girl Friday" prior to December 2, 1959. | 


These affidavit allegations, which are diametrically opposed to 
Intervenor's sworn testimony, alone compel a conclusion that a further 
examination into this matter should have been ordered by reopening the 
record, The giving of false testimony under oath, just as an unlicensed 
operation of a radio station, should not be minimized or brushed aside 
in any proceeding before the Commission, especially where the matter 
was promptly reported to the Commission and reposed in its files with- 
out action. | 


CONCLUSION 


For the foregoing reasons, and those set out in our main Brief, 


the Commission's Decisions and Orders under appeal should be held 
unlawful and set aside as unsupported by substantial evidence on the 
record as a whole and arbitrary, capricious and an abuse of discretion, 


Respectfully submitted, 


JEREMIAH COURTNEY 
ARTHUR BLOOSTON 


908 20th Street, N.W. 
Washington, D. C. 


Attorneys for Appellant 


November 6, 1961 


SUPPLEMENT 


The Communications Act of 1934, as amended, 48 Stat. 1064, 47 U.S.C. 
151, et seq. provides, in part, as follows: 


TITLE I — PROVISIONS RELATING TO RADIO 


Part I — General Provisions 


License for Radio Communication or Transmission of Energy 


Sec. 301 . . . No person shall use or operate any apparatus for the trans- 
mission of energy or communications or signals by radio (a) from one 
place in any Territory or possession of the United States or in the Dis- 
trict of Columbia to another place in the same Territory, possession or 
district; or (b) from any State, Territory, or possession of the United 
States, or from the District of Columbia, to any other State, Territory, 
or possession of the United States; or (c) from any place in any State, 
Territory, or possession of the United States, or in the District of Co- 
lumbia, to any place in any foreign country or to any vessel; or (d) within 
any State when the effects of such use extend beyond the borders of said 
State, or when interference is caused by such use or operation with the 
transmission of such energy, communications, or signals from within 
said State to any place beyond its borders, or from any place beyond its 
borders to any place within said State, or with the transmission or 
reception of such energy, communications, or signals from and/or to 
places beyond the borders of said State; or (e) upon any vessel or air- 
craft of the United States; or (f) upon any other mobile stations within 
the jurisdiction of the United States, except under and in accordance with 
this Act and with a license in that behalf granted under the provisions 

of this Act. | 


